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KENTUCKY STATE BAR ASSOCIATION 





D. BERNARD COUGHLIN, President 
Maysvitte, Ky. 


RICHARD L. GARNETT, President-Elect 
Grascow, Ky. 


H. H. HARNED, Secy. & Treas. 
, Ky. 


BEN B. FOWLER, Vice-President 
FrRANKForT, Ky. 


COMMISSIONERS 
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COMMISSIONERS MEET AT FRANKFORT OR LOUISVILLE AT THE 
DIRECTION OF THE PRESIDENT ON FOURTH FRIDAY IN 
JANUARY, APRIL, JULY, AND OCTOBER 
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Trust Department Services Solve 
Financial and Investment Problems 


Our Trust Department serves as custodian of funds and 
investment manager for institutions, charities, churches 
and fraternal organizations. We also serve as the trus- 
tee of pension and profit-sharing trusts, trustee for bond 
issues, as dividend disbursing and escrow agents, and 
as an agent and registrar of corporate stock. Charges 
for these services are moderate and we would be happy 
to give you further information in confidence and with- 
out obligation. 


THE LOUISVILLE TRUST COMPANY 


Fifth and Market 
Fourth and Broadway - Highland and Baxter 
Bardstown Rd. at Taylorsville Rd. 


\ MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 














Hentucky State Bar Journat 


Vou. 21 SEPTEMBER 1957 No. 4 








Contents 


Bar Association Activities 
Lawyers and Doctors Meet in Lexington ' 
Kentucky Birth Certificates for Adopted Children Born Out of State.... 
Association Participates in Award_..............-....-...-..-..-..... seat 
Regional ABA Meeting in Louisville ROAE 
Thomas Carroll to Serve on ABA Resolution Committee..... 
The “Bars” of Europe 
Ferguson Named Regional Chairman 
Fe ESLER Le ER SE 
Rules of Court of Appeals Amended and Republished 
District Bar Meetings Program 
Leading Articles 
The Bar and A Study of the Kentucky Judicial System......... 
Kentucky Considers the Uniform Commercial Code +e 
The Missouri Experience With Judicial Selection and Tenure........... 
The Significance of Civil Rule 54.02 
Instructing Juries in Kentucky... etitateinapicetiiess ' 
Editorial 
Helping Our Judiciary 
Help Your Bar Journal and Association... 
News of the Profession 


Necrology 





On the Cover 


The past three issues of the Journat have had on the covers 
pictures of courthouses constructed during the 19th Century and 
representing some of our better courthouse architecture in the Com- 
monwealth. 

On the cover of this issue is the Webster County Courthouse at 
Dixon, Kentucky, representing one of our more modern courthouses. 
Work was started in September 1938 and completed in September 
1941 and is one of several courthouses constructed under the Work 
Progress Administration program. The building has a total of 19,500 
square feet floor space and was sponsored by the Webster County 
Fiscal Court. It is constructed of architectural concrete and includes 
the jail and jailer’s quarters. 


























Caldwell’s 
Kentucky Form Book 


THIRD EDITION 


General Business and Legal Forms 


Revised by 
LAWRENCE F. SPECKMAN 


Of the Louisville Bar 
Former Judge of the Jefferson Circuit Court 
Assisted by 
JOHN R. BLAKELY KELLEY G. ROGERS 
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STANLEY’S 
INSTRUCTIONS TO JURIES 


SECOND EDITION 
By Judge Osso W. Stanley, Court of Appeals 


A Veritable Encyclopedia of Kentucky Law and Practice 
Three Volumes — Price: $45.00 


Descriptive circulars sent upon request 





THE W. H. ANDERSON COMPANY 


646 Main Street, Cincinnati 1, Ohio 





—— ——- += 


























BAR ASSOCIATION ACTIVITIES 








a 
a 








Lawyers and Doctors Meet in Lexington 


Your editor recently received a 
letter from Ben Kessinger, Jr., Lexing- 
ton, describing a joint dinner meeting 
of the Lexington-Fayette County Bar 
Association and the Fayette County 
Medical Society. Apparently, the 
meeting was a huge success and pre- 
sented an opportunity for members of 
both organizations to express in 
down-to-earth fashion their opinions 
concerning each profession. Follow- 
ing the dinner, a movie, “The Med- 
ical Witness,” was viewed by the 
group and found to be highly enjoy- 
able as well as informative and educa- 
tional. 

This joint meeting was made pos- 
sible through the efforts of a special 
committee of the local Bar Associa- 
tion. The committee was appointed 
because of the Association’s desire to 
establish a better relationship be- 
tween the legal and medical profes- 
sions. As observed from a remark 
made by one of the doctors in at- 
tendance, the meeting went a long 
way toward achieving that relation- 
ship. Doctor Rufus C. Allen, Lexing- 
ton, said: “The Lexington area of 
Kentucky has the lowest rate of mal- 
practice suits of any area in the 
United States. I attribute this situa- 
tion to the splendid character of 
lawyers we have.” And in reply, an 
attorney comments on the fact that 
the members of the Lexington and 
Fayette County Medical Society have 
. nation-wide reputation for skill and 
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achievement in serving the public 
might also be a factor. 

Noting the success of the joint 
meeting in Lexington, members of the 
Bar in all local associations should 
certainly endeavor to establish better 
relations with the Medical Associa- 
tions of their areas. 

Preceding the dinner meeting the 
Lexington-Fayette County Bar Associ- 
ation voted to adopt a minimum fee 
schedule for the filing of fiduciary and 
interim estate settlements in cases 
occurring before August 5, 1956. The 
minimum fee adopted was $10.00 
minimum and one-half of one per cent 
of all over $500 in receipts. 


Kentucky Birth Certificates 
Available for Adopted 
Children Born Out of State 


An amendment to KRS 199.570(3) 
will now permit the Kentucky De- 
partment of Health to issue a birth 
certificate showing the adoptive par- 
ents as natural parents even though 
the adopted child was born outside 
the Commonwealth. 

A certified copy of the foreign birth 
certificate and a copy of the Ken- 
tucky adoption judgment should be 
furnished Dr. J. R. Blackerby, Di- 
rector of Bureau of Vital Statistics, 
State Department of Health, Louis- 
ville, Kentucky, and the Kentucky 
Birth Certificate will be furnished. 
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Association Participates in Award 


The Kentucky State Bar Association joined with the Kentucky Press 
Association in presenting awards to the outstanding boy and girl historians 
at the Annual Boone Day celebration held by the Kentucky Historical Society. 
Here the award is being presented to Miss Dianne Byars, Mayfield, Kentucky, 
for her short and tragic story of Camp Beauregard, 1861-1862. The meeting, 
attended by several hundred Boone Day celebrants from throughout Kentucky, 
was presided over by Lieutenant-Governor Harry Lee Waterfield. In the 
picture are George L. Fowler, President of the Kentucky Historical Society, 
and Henry H. Harned, Secretary of the Association, presenting the award 


to Miss Byars, 
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Regional ABA Meeting 
in Louisville 

A conference of lawyers in the Ohio 
Valley Region of the American Bar 
Association will be held in Louisville, 
Kentucky, on November 7, 8, and 9, 
1957, according to an announcement 
made by Robert P. Hobson, Louisville 
attorney who has been designated 
General Chairman of the conference. 

The region comprises the states of 
Kentucky, Tennessee, West Virginia, 
Ohio, Indiana, and all of Illinois ex- 
cept the City of Chicago. There are 
approximately 27,000 lawyers in the 
area, 

The last such conference held in 
Louisville was in 1952 and was at- 
tended by approximately 900, includ- 
ing Louisville lawyers. Mr. Hobson 
commented that this showing was 
most disappointing and that he was 
confident attendance this year could 
be at least doubled. 

Details of the program and names 
of distinguished speakers will be 
announced as soon as arrangements 
have been made firm. Certain of at- 
tendance were Hon. Charles S$. Rhyne 
of Washington, D. C., newly-elected 
President of the American Bar As- 
sociation, and Hon. John D. Randall 
of Cedar Rapids, Iowa, Chairman of 
the Regional Meetings Committee. 
Headquarters will be in the Brown 
Hotel. 

The Fourth District of the Kentucky 
Bar Association normally holds a con- 
'erence in September but this has been 
postponed to become a part of the 
regional meeting. 

Mr. Hobson said that the real pur- 
pose in working out the program for 
the conference would be to provide 
‘to the average working lawyer ma- 
terial of practical application in his 
‘ay-to-day practice—something useful 
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and realistic in serving his own clients 
as distinguished from emphasis upon 
national and international aspects of 
the law. 

In addition to Mr. Hobson as Gen- 
eral Chairman, officers responsible for 
the conference will be Mr. Randall as 
Honorary General Chairman, Robert 
L. Sloss, Treasurer, and Maria C. 
Meuter, Executive Secretary. 

Committee Chairmanships were an- 
nounced as follows: Executive Com- 
mittee, Robert T. Burke, Jr.; Registra- 
tion Committee, Edwin O. Davis; En- 
tertainment Committee, A. Walter 
Redmon; Reception Committee, John 
E. Tarrant; Program Committee, Ed- 
ward A. Dodd; Exhibits Committee, 
Carl K. Helman; Publicity Committee, 
Cornelius W. Grafton. 


Carroll to Serve on ABA 
Resolution Committee 


Mr. Charles S. Rhyne, President of 
the American Bar Association, has 
asked Mr. Thomas Carroll of Louis- 
ville to serve on the Standing Com- 
mittee on Resolutions of the American 
Bar Association. 


The “Bars” of Europe 


A newspaper item entitled “Juris- 
prudence” recently came to the at- 
tention of your editor. It seems that 
35 members of the American Bar 
Association arrived in Rome on a tour 
of courts and legal institutions of 
Europe. The name of the Association 
apparently confused a Rome daily 
newspaper which wrote: “The 35 
barmen are touring the principal 
European countries to study the or- 
ganization of European bars, and new 
recipes for cocktails.” 
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Ferguson Named 
Regional Chairman 


Attorney General Jo M. Ferguson 
was elected Chairman of the Southern 
Regional Group of Attorneys General 
at the recent meeting of the National 
Association of Attorneys General held 
in Sun Valley, Idaho. 


The Southern region includes Ken- 
tucky, Maryland, West Virginia, 





Arkansas, Oklahoma, Texas, Louisi- 
ana, Mississippi, Alabama, Georgia, 
Florida, South Carolina, North Caro- 
lina, Virginia, and Tennessee. 

Mr. Ferguson, as chairman of the 
Southern Region, will become a mem- 
ber of the Executive Committee of 
the National Associations of Attorneys 
General. The National Association of 
Attorneys General is the oldest as- 
sociation of state officials, it just hav- 
ing concluded its fifty-first annual 
meeting. 
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Louisville Bar Holds Outing 


The Louisville Bar Association held 
its outing at the River Road Country 
Club on August 13. Over 200 mem- 
bers and their guests attended. 

Eighty-six members teed off in the 
annual association golf tournament. 
Royden Peabody won the Westerfield- 
Bonte trophy with the low gross score 
of 73. Ed Lowry, the defending cham- 
pion, was second with a gross score of 
74. Edward Phillips shot the low 
net score of the day. John Chandler 
was awarded the prize for being the 
senior golfer to enter the tournament. 
Prizes were given for thirty-five dif- 
ferent events and were distributed 
evenly among the best golfers, average 
golfers, and the duffers. 

Entertainment for the day featured 
a comedy lecture on jury duty by 
law student Bob Schnatter, and a gay 
nineties bathing beauty contest with 
lady members of the Louisville Bar, 
O’La Miracle, Lillian Fleischer, Maria 
Meuter, Irene Pigman, and Josephine 
Hughett, as the contestants and Lee 
Swan acting as Master of Ceremonies. 
The contest ended with the winner 
being disqualified for being married 
after which she pushed the three 
judges into the pool before the new 
winner could be named. Judges for 
the contest were J. Paul Keith, Jr., 
E. P. Sawyer, and Edward T. Ewen. 





Rules of Court of Appeals 
Amended and Republished 


By an order entered June 4, 1957, 
the Court of Appeals republished its 
Rules with certain amendments. 

The Rules are being printed and 
distributed through the cooperation 
of Westerfield - Bonte Company of 


Louisville. 
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PROGRAM 
FIRST DISTRICT BAR MEETING 


September 16, 1957 
2:00 P. M. 


KENLAKE HOTEL 


PRESIDING 
SaM Boaz, Paducah Wayton F. Raysurn, Murray 
Committeeman, Young President, Calloway County 
Lawyers Conference Bar Association 


ELECTION OF NOMINATING COMMITTEE 
ApriaN H. Terreti, Paducah Mausert R. Mitts, Madisonville 
Member, Board of Bar Commissioners Member, Board of Bar Commissioners 


Elected member to meet with Committee and nominate at least one 
candidate for the offices of President-Elect and Vice-President of Kentucky Bar. 


ELECTION OF YLC COMMITTEEMAN 
W. E. Rum™Mace, Owensboro J. P. Hannatry, Hopkinsville 
President-Elect, YLC Member, District Bar Committee 


JUDICIAL SELECTION AND COURT STRUCTURE 
Ben B. Fow er, Frankfort 
Chmn., Judiciary Committee 
Mrs. JaMes R. SHeparp, Paducah Sen. Georce E. Oversey, Murray 
President, League of Women Voters Member, LRC Advisory Committee 
Amos H. Esien, Frankfort Ep P. Jackson, Louisville 
Secretary, Judicial Council Editor, Kentucky Bar Journal 
Exvis J. Sraur, Hickman Ina D. Smrru, Hopkinsville 
ludge, First District Judge, Third District 
Member, LRC Advisory Committee 
UNIFORM COMMERCIAL CODE 
\Vitson W. Wyatt, Louisville A. L. Pisano, Frankfort 
\fember, Uniform Code Committee Senior Administrative Analyst, LRC 


TITLE INSURANCE 
HERBERT SLEpp, Lexington W. E. Rummace, Owensboro 
‘ice-President, YLC President-Elect, YLC 


MATTERS OF INTEREST TO THE BENCH AND BAR 
Ricnarp L, Garnett, Glasgow 
President-Elect, Kentucky Bar 


Morton J. Hotsrook, Jn., Owensboro Orsa F. Traytor, Frankfort 
\fember, Statute Revision Committee Executive Assistant, LRC 


BANQUET: KENLAKE HOTEL 
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PROGRAM 
SECOND DISTRICT BAR MEETING 
September 17, 1957 
2:00 P. M. 
HOTEL OWENSBORO 


PRESIDING 


Cart D. Metton, Henderson RANDOLPH KraMER, Owensboro 
Committeeman, Young President, Daviess County Bar 
Lawyers Conference 


ELECTION OF NOMINATING COMMITTEE 


Witu1aM L. Witson, Owensboro J. Dav Francis, Bowling Green 
Member, Board of Bar Commissioners Member, Board of Bar Commissioners 


Elected member to meet with Committee and nominate at least one 
candidate for the office of President-Elect and Vice-President. 


ELECTION OF YLC COMMITTEEMAN 
W. E. RuMMaGE Joun S. Hacer, Owensboro 
President-Elect, YLC Secretary, Daviess County Bar 


JUDICIAL SELECTION AND COURT STRUCTURE 
Ben B. Fow ter, Frankfort 
Chmn., Judiciary Committee 
Eunice Hatt Hyman, Owensboro Amos H. Es en, Frankfort 
League of Women Voters Secretary, Judicial Council 
Ep P. Jackson, Louisville Georce E. Oversey, Murray 
Editor, Kentucky Bar Journal Member, LRC Advisory Committee 


UNIFORM COMMERCIAL CODE 


Witson W. Wyartr, Louisville A. L. Pisano, Frankfort 
Member, Uniform Code Committee Senior Administrative Analyst, LRC 


TITLE INSURANCE 


HERBERT SLEDD, Lexington W. E. RumMace, Owensboro 
Vice-President, YLC President-Elect, YLC 


MATTERS OF INTEREST TO THE BENCH AND BAR 
Ricuarp L. Garnett, Glasgow 
President-Elect, Kentucky Bar 
Morton J. Hoisrook, Jr.,. Owensboro Onsa F. Traytor, Frankfort 
Member, Statute Revision Committee Executive Assistant, LRC 


BANQUET: HOTEL OWENSBORO 
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PROGRAM 
SECOND DISTRICT BAR MEETING 
September 18, 1957 
2:00 P. M. 


HELM HOTEL, BOWLING GREEN 


PRESIDING 


]. Dav Francis, Bowling Green LELanp H. Locan, Bowling Green 
Member, Board of Bar Commissioners President, Warren County Bar 


JUDICIAL SELECTION AND COURT STRUCTURE 


Ben B. Fowxer, Frankfort 
Chmn., Judiciary Committee 


Mrs. D. K. Witcus, Bowling Green Ina D. Smrru, Hopkinsville 
League of Women Voters Judge, Third District 
Member, LRC Advisory Committee 


Ep P. Jackson, Louisville Maxey B. Harwin, Bowling Green 
Editor, Kentucky Bar Journal Member, Judiciary Committee 


Amos H. Esten, Frankfort 
Secretary, Judicial Council 


UNIFORM COMMERCIAL CODE 


Wuson W. Wyartr, Louisville A. L. Pisano, Frankfort 
Member, Uniform Code Committee Senior Administrative Analyst, LRC 


TITLE INSURANCE 


HERBERT SLEDpD, Lexington W. E. RumMace, Owensboro 
Vice-President, YLC President-Elect, YLC 


MATTERS OF INTEREST TO THE BENCH AND BAR 


Ricuarp L. Garnett, Glasgow 
President-Elect, Kentucky Bar 


Morton J. Hotsrook, Jr., Owensboro Orsa F. TRAYLOR, Frankfort 
Member, Statute Revision Committee Executive Assistant, LRC 


BANQUET: HELM HOTEL 





PROGRAM 
THIRD DISTRICT BAR MEETING 


September 19, 1957 
2:00 P. M. 


HUGHES MOTEL, COLUMBIA 


PRESIDING 


Ricuarp L. Garnett, Glasgow Ratpx Hurt, Columbia 
President-Elect, Kentucky Bar President, Adair County Bar 


ELECTION OF NOMINATING COMMITTEE 


J. D. Crappocx, Jr., Munfordville T. C. Carroii, Shepherdsville 
Member, Board of Bar Commissioners Member, Board of Bar Commissioners 


Elected member to meet with committee and nominate at least one 
candidate for the offices of President-elect and Vice-President. 


ELECTION OF YLC COMMITTEEMAN 
W. E. RumMacE, Owensboro Wa ter Patrick, Lawrenceburg 
President-Elect, YLC Committeeman, YLC 


JUDICIAL SELECTION AND COURT STRUCTURE 
Ben B. Fowter, Frankfort 
Chmn., Judiciary Committee 
Mrs. JosepH Bruna, Elizabethtown Ep P. Jackson, Louisville 
League of Women Voters Editor, Kentucky State Bar Journal 
Amos H. Esten, Frankfort Ernest N. Futon, Bardstown 
Secretary, Judicial Council Member, Judicial Committee 


UNIFORM COMMERCIAL CODE 


JaMes Boswe.t Younc, Louisville A. L. Pisano, Frankfort 
Chairman, Uniform Code Committee Senior Administrative Analyst, LRC 


TITLE INSURANCE 


Hersert SLepp, Lexington Vutey O. BLACKBURN, Somerset 
Vice-President, YLC Member District Bar Committee 


MATTERS OF INTEREST TO THE BENCH AND BAR 


Ricnarp L, Garnett, Glasgow Ornpa F. Traytor, Frankfort 
President-Elect, Kentucky Bar Ass'n _ Executive Assistant, LRC 


BANQUET 
Eart Huppieston, Columbia Rosert H. Hutcuinson, Columbia 
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PROGRAM 
THIRD DISTRICT BAR MEETING 


September 20, 1957 
2:00 P. M. 


SPORTSMAN CLUB, BARDSTOWN 


PRESIDING 


WaLTER Patrick, Lawrenceburg Ernest N. Fuitron, Bardstown 
Committeeman, YLC Nestor, Nelson County Bar 


JUDICIAL SELECTION AND COURT STRUCTURE 


Ben B. Fow er, Frankfort 
Chmn., Judiciary Committee 


Mrs. RANKIN PowELL, Louisville Sen. C. C. SANpERs, Lancaster 
League of Women Voters Member, LRC Advisory Committee 


Ernest N. Futton, Bardstown Amos H. Esten, Frankfort 


Member, Judiciary Committee Secretary, Judicial Council 


Ep P. Jackson, Louisville 
Editor, Kentucky Bar Journal 


UNIFORM COMMERCIAL CODE 


James Boswe.t Younc, Louisville A. L. Pisano, Frankfort 
Chairman, Uniform Code Committee Senior Administrative Analyst, LRC 


TITLE INSURANCE 


HERBERT SLEDD, Lexington Wa TER Patrick, Lawrenceburg 
Vice-President, YLC Committeeman, YLC 


MATTERS OF INTEREST TO THE BENCH AND BAR 


RicHarp L. Garnett, Glasgow Ornsa F, Trayor, Frankfort 
President-Elect Kentucky Bar Ass'n Executive Assistant, LRC 


BANQUET: SPORTSMAN CLUB 
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PROGRAM 
SEVENTH DISTRICT BAR MEETING 
September 23, 1957 
2:00 P. M. 

LEWALLEN HOTEL, HARLAN 


PRESIDING 


Cawoop Situ, Harlan James C. Brock, Harlan 
Committeeman, YLC President, Harlan County Bar 


ELECTION OF NOMINATING COMMITTEE 
FRANK Maun, Ashland Peyton Hosson, Pikeville 
Member, Board of Bar Commissioners Member, Board of Bar Commissioners 


Elected member to meet with committee and nominate at least one 
candidate for the offices of President-elect and Vice-President. 


ELECTION OF YLC COMMITTEEMAN 
James S. CuENAULT, Richmond Cawoop Situ, Harlan 
President, Young Lawyers Conference Committee, YLC 


JUDICIAL SELECTION AND COURT STRUCTURE 


Ben B. Fow ter, Frankfort 
Chmn., Judiciary Committee 
Mrs. THoMas B. Stroup, Lexington J. K. We tts, Paintsville 


League of Women Voters Member, LRC Advisory Committee 
Grant F. Knuck es, Pineville Ep P. Jackson, Louisville 
Member, Judiciary Committee Editor, Kentucky Bar Journal 


Amos H. Es en, Frankfort 
Secretary, Judicial Council 


UNIFORM COMMERCIAL CODE 


Epwarp R. Hays, Pikeville A. L. Pisano, Frankfort 
Member, Uniform Code Committee Senior Administrative Analyst, LRC 


TITLE INSURANCE 


D. Bernarp CoucHiin, Maysville JaMes S. CHENAULT, Richmond 
President, Kentucky State Bar Ass'n _‘ President, YLC 


MATTERS OF INTEREST TO THE BENCH AND BAR 


Bert T. Comss, Prestonsburg Dee Axers, Frankfort 
Member, District Bar Committee Acting Statute Reviser 


BANQUET: LEWALLEN HOTEL 
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PROGRAM 
SEVENTH DISTRICT BAR MEETING 


September 24, 1957 


2:00 P. M. 


COUNTRY CLUB, PAINTSVILLE 


PRESIDING 


J. K. Wexts, Paintsville Bert T. Coss, Prestonsburg 
President, Johnson County Bar President, Floyd County Bar 


JUDICIAL SELECTION AND COURT STRUCTURE 


Ep P. Jackson, Louisville 
Editor, Kentucky Bar Journal 


Mrs. CHARLES GARTRELL, Ashland Amos H. Esten, Frankfort 
League of Women Voters Secretary, Judicial Council 
Simeon S. Wixuis, Ashland J. K. Wetts, Paintsville 


Member, LRC Advisory Committee Member, LRC Advisory Committee 


UNIFORM COMMERCIAL CODE 


Epwarp R. Hays, Pikeville A. L. Pisano, Frankfort 
Member, Uniform Code Committee Senior Administrative Analyst, LIC 


TITLE INSURANCE 


D. Bernarp CoucHuin, Maysville JaMes S. CHENAULT, Richmond 
President, Kentucky Bar Association President, YLC 


MATTERS OF INTEREST TO THE BENCH AND BAR 


D. Bernarp CoucHuin, Maysville Dee Akers, Frankfort 
President, Kentucky Bar Association Acting Statute Reviser 


BANQUET: COUNTRY CLUB 









PROGRAM 
SIXTH DISTRICT BAR MEETING 
September 25, 1957 
2:00 P. M. 
SUMMIT HILLS COUNTRY CLUB 


PRESIDING 


Sam Neace, Erlanger J. J. O'Hara, Covington 
Committeeman, YLC President, Kenton County Bar 


ELECTION OF NOMINATING COMMITTEE 


LoriMer W. Scotr, Newport Marion W. Moore, Covington 
Member, Board of Bar Commissioners Member, Board of Bar Commissioners 


ELECTION OF YLC COMMITTEEMAN 


James S. CHENAULT, Richmond Cart H. Esert, Newport 
President, YLC District Bar Committeeman 


JUDICIAL SELECTION AND COURT STRUCTURE 
Ben B. Fow.er, Frankfort 
Chmn., Judiciary Committee 
Mrs. Frep Betz, Louisville Ep P. Jackson, Louisville 
League of Women Voters Editor, Kentucky Bar Journal 
Cuares §. ApaMs, Covington Amos H. Esten, Frankfort 
Chairman Advisory Committee LRC Secretary, Judicial Council 


T. B. McGrecor, Frankfort 
Member, Judiciary Committee 


UNIFORM COMMERCIAL CODE 


Rosert K. Cu.ien, Frankfort 
Member Uniform Code Committee 


Rurus Liste, Lexington A. L. Pisano, Frankfort 
Member, Uniform Code Committee Senior Administrative Analyst, LRC 


TITLE INSURANCE 
Virci. SCHAEFFER, Dayton, Ohio D. B. Covcnuin, Maysville 


MATTERS OF INTEREST TO THE BENCH AND BAR 


Marion W. Moore, Covington Dee Axers, Frankfort 
Member, Statute Revision Committee Acting Statute Reviser 


BANQUET: SUMMIT HILLS COUNTRY CLUB 
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PROGRAM 
FIFTH DISTRICT BAR MEETING 
September 26, 1957 
2:00 P. M. 
LAFAYETTE HOTEL, LEXINGTON 


PRESIDING 


Tom O’SHaucHNEssy, Versailles C. W. Swinrorp, Lexington 
Committeeman, YLC President, Fayette County Bar 


ELECTION OF NOMINATING COMMITTEE 


Notan Carter, Lexington Ben B. Fow er, Frankfort 
Member, Board of Bar Commissioners Member, Board of Bar Commissioners 


ELECTION OF YLC COMMITTEEMAN 
JaMes S. CHENAULT, Richmond Tom O’SHAUGHNESSY, Versailles 
President, YLC Committeeman, YLC 


JUDICIAL SELECTION AND COURT STRUCTURE 
Ben B. Fowrer, Frankfort 
Chmn., Judiciary Committee 


Amos H. Esten, Frankfort W. L. Matruews, Lexington 
Secretary, Judicial Council Dean, UK Law School 


Ep P. Jackson, Louisville Mrs. THORNTON Scott, Lexington 
Editor, Kentucky Bar Journal League of Women Voters 


UNIFORM COMMERCIAL CODE 


Rosert K, Cuuyen, Frankfort 
Member Code Committee 


Rurus Liste, Lexington A. L. Pisano, Frankfort 
Member, Uniform Code Committee_ Senior Administrative Analyst, LRC 


TITLE INSURANCE 


D. B. Coucuiin, Maysville Hersert SLepp, Lexington 
President, Kentucky Bar Association Vice-President, YLC 


MATTERS OF INTEREST TO THE BENCH AND BAR 


Cuiwnton M. Harsison, Lexington Dee Axers, Frankfort 
Member, Statute Revision Committee Acting Statute Reviser 


BANQUET: LAFAYETTE HOTEL 
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Acting Governor Harry Lee Waterfield presiding over the of the 
Legislative Research Commission’s Advisory Committee on 
Judicial Department, July 26, 1957 
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Around center table: (left to right) Senator George E. Overbey, Murray; 
Mr. Rufus Lisle, Attorney, Lexington; Mr. J. K. Wells, Attorney, Paintsville; 
Mr. William Bivin, Attorney, LRC; Mr. James T. Fleming, Director of Re- 
search, LRC; Mr. John Bronaugh, Attorney, LRC; Mr. Al Pisano, Attorney, 
LRC; Commissioner Robert K. Cullen, Court of Appeals; Senator Cecil C. 
Sanders, Lancaster. 

Background: (left to right) Mr. Henry H. Harned, Secretary, Ky. State 
Bar Assn.; Mr. Amos Eblen, Secretary, Ky. Judicial Council; Mr. Orba F. 
Traylor, Executive Assistant, LRC; Judge Elvis J. Stahr, Hickman; Mr. Leo T. 
Wolford, Attorney, Louisville; Lt. Governor Harry Lee Waterfield, Chairman 
and Director, LRC; Mr. Charles S. Adams, Chairman of Advisory Committee, 
Covington; Governor Simeon S. Willis, Attorney, Ashland; Mr. W. L. Matthews, 
Jr., Dean of University of Kentucky College of Law, Lexington; Mr. Jo M. 
Ferguson, Attorney General; Judge Morris Montgomery, Court of Appeals. 

Members absent include: Mr. James W. Wine, Jr., Attorney, Pikeville; 
Mr. Victor A. Bradley, Sr., Attorney, Georgetown; Mr. Bernard Coughlin, 
President of Kentucky State Bar Assn.; Judge James B. Milliken, Court of 
Appeals; Mr. John R. Moreman, Chief Justice of Court of Appeais. 
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THE BAR AND A STUDY OF THE 
KENTUCKY JUDICIAL SYSTEM 


By DEAN W. L. MATTHEWS, JR. 
University of Kentucky College of Law 


and 


Member of the Advisory Committee on 
The Judicial Department of The 
Kentucky Legislative Research Commission 


‘The late Arthur T. Vanderbilt, 
hief Justice of the New Jersey Su- 
reme Court, in one of his last articles 
qa judicial reform, proposed these 
ur requirements for the modern 
administration of justice: (1) “an in- 
tegrated set of courts,” (2) “the best 
possible judges, lawyers, and juries,” 
(3) “an effective business-like organi- 
zation of the courts,” and (4) “a flex- 
ible system of rules of procedure pro- 
mulgated ... by . . . the court of last 
resort.” In the same article Justice 
Vanderbilt described the long struggle 
for judicial reform in New Jersey and 
wrote: “. . . after fourteen years of 
struggle, we then decided to do what 
had been done in England almost a 
century before—to carry the battle to 
the people and ignore the judges, the 
lawyers, and the politicians.”? 


* New York Times Magazine, Sec. 6, Part 


1, May 5, 1957, pp. 9, 67, 68, 69. 
* Italics added. 
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However sound Justice Vanderbilt's 
four criteria for good administration 
of justice may be, his dictum on how 
to achieve improvement in the court 
system of a state is questionable, to 
say the least. In Kentucky most of 
the initiative and effort toward mod- 
ernization of the courts and court 
procedure have come from the legal 
profession. Perhaps the best example 
of how the Kentucky Bar and Judici- 
ary have exercised leadership in this 
area was their joint effort to frame 
and adopt new rules of civil pro- 
cedure, which is well known to all 
the profession. The work of the Con- 
stitution Review Commission, Legis- 
lative Research Commission, the Ju- 
dicial Council, and the Kentucky State 
Bar Association to improve our courts 
is a matter of record to show that the 
lawyers and the judges of Kentucky 
are not an obstacle to improvement in 
the administration of justice. And the 
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very excellent recent summary of re- 
newed public interest in this problem, 
written by Mr. Allan M. Trout in the 
Courier-Journal for March 31, 1957, 
confirms that Kentucky is looking to 
the legal profession for responsible 
leadership and guidance in how to 
improve the judicial system. 


With the point just made as a 
premise, this article is designed to 
describe for the membership of the 
State Bar the current status of the 
broadly-based research project of the 
Legislative Research Commission con- 
cerning revision of the Judiciary 
Article of the Kentucky Constitution, 
which has remained unchanged since 
1891. This summary does not attempt 
to portray any particular proposals for 
change because the research and 
study being conducted are still in a 
preliminary phase; rather it covers the 
history of the project, the organiza- 
tions represented, and the personnel 
participating in the study, and such 


plans as now exist for formulation of 
a proposed constitutional amendment 
by the Bar, the public, and the Leg- 
islature—looking to a vote by the elec- 
torate in 1958. 


History of the Project 


Although there is continuity be- 
tween the present study and the study 
of the judiciary article made earlier 
by the Constitution Review Commis- 
sion, the origins of the immediate 
project are traceable directly to a 
Senate Resolution introduced in the 
1954 session of the General Assembly 
by Judge Morris C. Montgomery of 
the Court of Appeals, then a member 
of the Senate. Judge Montgomery’s 
original resolution, Senate Resolution 
No. 52, directed the Legislative Re- 
search Commission to conduct a study 
of the judicial system of the Common- 
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wealth and to report to the 1956 
session. It also provided for appoint- 
ment of an Advisory Committee of 
public citizens to assist in the study, 
and this was done. When the Legis- 
lative Research Commission made its 
report to the 1956 session based on 
the study and work of the Advisory 
Committee, a new resolution was in- 
troduced in the Senate and was 
adopted by the Legislature. 


Part of the wording of this second 
resolution is very significant because 
it shows clearly the broad, compre- 
hensive scope and base which were 
intended for the study, both as to the 
organizations which should be repre- 
sented in it and as to the matters to 
be studied. This is what the resolu- 
tion said on these points: 


“.. . the Legislative Research 
Commission in cooperation and by 
and with the advice and counsel of 
the Constitution Review Commis- 
sion,® the Judicial Council, the Ken- 
tucky State Bar Association, and 
the members of any special citizens 
committee which the Governor or 
the Legislative Research Commis- 
sion may see fit to appoint . 
(shall make) a careful and im- 
partial* study of the Judicial De- 
partment of the Commonwealth of 
Kentucky . . . and (shall report) 
its findings and recommendations 
as to desirable and feasible statu- 
tory and constitutional alterations 
in the existing courts and judicial 
system...” 


With this broad directive the Com- 
mission and the Advisory Committee 


*In separate legislation subsequently en- 
acted, the general functions of this Commis- 
sion were formally transferred to the Legis- 
lative Research Commission. 

* Italics added. 
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continued to study many phases of 
the problem during 1956. In view of 
the traditional difficulty inherent in 
ameriding the Kentucky Constitution 
and because of a desire to be of as- 
sistance in isolating certain obvious 
weaknesses in existing law, most of the 
Committee effort during 1956 was de- 
voted to study of certain specific prob- 
lems which might be solved through 
statutory change rather than constitu- 
tional amendment. 


Early in 1957 the Committee came 
to a crossroads in its objectives and 
responsibility. The question arose 
whether its study should be limited to 
important but somewhat unrelated 
solutions which the Legislature could 
achieve or whether real improvement 
depended on a broad, thorough study 
of the whole integrated problem lead- 
ing eventually to revision of the Ju- 
dicial Article of the Constitution. 
Allan Trout of the Courier-Journal 
has described aptly the former ap- 
proach as “patchwork overhaul” and 
after serious consideration it was de- 
cided to take the other way. This 
was the only way of guaranteeing the 
kind of comprehensive, thorough-go- 
ing research that must stand behind 
any serious attempt to give Kentucky 
a modern, efficient, and just judicial 
system. Without the kind of factual 
information that such a study will 
furnish, there would be no sound basis 
for the Bar, the Judiciary, the Legisla- 
ture, or the public to join in evaluating 
and selecting the alternative pro- 
posals for improvement that could be 
made. 

With this decision reached, the Ad- 
visory Committee on behalf of the 
Legislative Research Commission be- 
gan at once to marshal the resources 
necessary for a study of the scope con- 
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templated in the comparatively short 
time then remaining before the 1958 
session of the General Assembly. 


Lieutenant Governor Harry Lee 
Waterfield, Chairman and Director of 
the Commission, requested additional 
funds which were provided by Gov- 
ernor Albert B. Chandler from the 
Governor’s Emergency Fund to assist 
the Advisory Committee. The work- 
ing group of advisers, of which the 
formal Committee had been the core, 
was expanded as is described later in 
this article and two young lawyers, 
well trained in the kind of research 
work needed, were employed and 
added to the Legislative Research 
Commission staff for full-time assign- 
ment to this project. Also the fre- 
quency of Advisory Committee meet- 
ings was increased. 


In late May of this year, during 
the Washington meeting of the Ameri- 
can Law Institute, a subcommittee 
composed of Mr. Charles S. Adams 
(chairman of the Advisory Commit- 
tee), Judge Morris C. Montgomery, 
Judge James B. Milliken (then Chief 
Justice of the Court of Appeals), and 
the writer met with Professor Shelden 
D. Elliott, Director of the Institute of 
Judicial Administration at New York 
University, to discuss the Kentucky 
project. Professor Elliott, formerly 
Dean of the University of Southern 
California Law School and since 1952 
Professor of Law at New York Uni- 
versity, is a leading American au- 
thority on judicial administration. The 
Institute which he heads was orig- 
inally founded by Arthur Vanderbilt 
and has had wide experience in advis- 
ing other states on similar studies. It 
has a complete collection of data in 
the field, including what has been 
proposed and achieved in many states 
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recently, such as Florida, Illinois, 
Kansas, North Carolina, New York, 
and even Alaska and Puerto Rico. 


Kentucky Workshop Held 
in New York 


As a consequence of this meeting 
and of the direct negotiations by the 
Legislative Research Commission 
staff, the NYU Institute undertook to 
give immediate assistance to the Ken- 
tucky study group. This increased 
greatly the momentum of the project 
and led to the holding of a “Kentucky 
Workshop” at the quarters of the In- 
stitute in New York City during early 
July. This was an almost unique ef- 
fort by the Institute (tried before only 
for North Carolina) to present for the 
benefit of members of the Kentucky 
research group who could attend® a 
concentrated but comprehensive pic- 
ture of what has been done and is 
being proposed in jurisdictions that 
are confronted with problems similar 
to our Own. 


This proved to be one of the most 
valuable steps yet taken in connec- 
tion with the project because the dis- 
cussion leaders furnished by the In- 
stitute for the workshop were excep- 
tionally well qualified and were fully 
equipped to make helpful suggestions 
applicable to Kentucky. In addition 
to Professor Elliott the instructional 
staff included Justice Walter V. 


*From the Kentucky Court of Appeals: 
Judge Morris C. Montgomery and Commis- 
sioner Robert K. Cullen; from the LRC Ad- 
visory Committee: Mr. Charles S. Adams 
and Dean W. L. Matthews, Jr.; from the 
LRC Research Staff: Mr. James T. Fleming, 
Mr. Al Pisano, Mr. William Bivin, and Mr. 
John Bronaugh from the Kentucky Judicial 
Council; Mr. Amos Eblen; and, part of the 
ime, from the Kentucky State Bar Associa- 
ion: Mr. Ben Fowler and Mr. Henry 
{arned. 
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Schaefer of the Supreme Court of 
Illinois, Judge Frederick G. Hamley 
of the United States Court of Appeals 
(9th Circuit), Mr. Paul DeWitt, Sec- 
retary of the National Conference of 
Judicial Councils, Mr. Roger Hunting, 
Assistant Counsel to the New York 
Temporary Commission on the Courts, 
and other experts from the New York 
City area. 

As this is written, only five months 
remain before the next session of the 
General Assembly convenes, but in 
view of the really excellent progress 
that already has been made there is 
every reason to believe that the re- 
search and study project will be 
finished promptly and will then be 
available for the all-important task 
of drafting the necessary constitu- 
tional and statutory changes. 


Organizations Represented and 
Personnel Participating 

As those members of the Bar who 
have read carefully the information 
letter recently sent to the membership 
will recognize, it would be difficult to 
find a more representative group of 
citizen lawyers and judges than the 
group which has furnished advisory 
guidance to the project so far. At 
every turn it has been the intention 
of this group to obtain as many dif- 
ferent viewpoints as possible, to bring 
in as much knowledge and experience 
concerning the Kentucky court sys- 
tem as could be found, and to give 
every member of the legal profession 
an opportunity to make a contribution 
to the success of the project. As the 
plan for study has developed, the size 
of the group has increased until more 
than twenty-four persons are par- 
ticipating, representing every segment 
of the profession. 
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The Legislative Research Commis- 
sion Advisory Committee, under the 
capable chairmanship of Mr. Charles 
S. Adams of Covington, is comprised 
of Mr. Rufus Lisle, Lexington; Dean 
W. L. Matthews, Jr., Lexington; Sena- 
tor George E. Overbey, Murray; Sena- 
tor Cecil C. Sanders, Lancaster; Judge 
Ira D. Smith, Hopkinsville; Judge 
Elvis J. Stahr, Hickman; Mr. John K. 
Wells, Paintsville; Governor Simeon S. 
Willis, Ashland; Mr. James W. Wine, 
Jr., Pikeville; and Mr. Leo T. Wolford, 
Louisville. (See picture on page 175) 

Meeting with the Committee and 
taking full part in its deliberations 
have been: Judge Morris C. Mont- 
gomery and Commissioner Robert K. 
Cullen of the Court of Appeals; 
(Judges James B. Milliken and Brady 
Stewart have met also with the Com- 
mittee); Mr. Amos H. Eblen, Secre- 
tary of the Judicial Council; Attorney 
General Jo M. Ferguson; Mr. Bernard 


Coughlin, President of the Kentucky 
State Bar Association; (Mr. Victor A. 
Bradley, Sr., Georgetown, past Presi- 
dent of the Kentucky State Bar As- 
sociation, also participated prior to 


his resignation); Mr. Henry H. 
Harned, Secretary of the Association; 
and Mr. Ben B. Fowler, Chairman of 
the Association’s Judicial Committee. 
The new Chief Justice John R. 
Moremen of the Court of Appeals is 
expected to take an active part. 
Five members of the Legislative 
Research Commission technical staff 
are furnishing valuable research as- 
sistance: Mr. Orba F, Traylor, Execu- 
tive Assistant to the Chairman of the 
Commission; Mr. James T. Fleming, 
the Commission’s Director of Re- 
search, who has served as Committee 
Secretary since its creation in 1954; 
and Mr. Al Pisano, Mr. William Bivin, 
and Mr. John Bronaugh of the Com- 
mission’s legal research staff. 
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If experienced manpower in force 
will provide thorough research and 
well-considered conclusions, this proj- 
ect seems destined for reasonable suc- 
cess. But even more importantly, the 
breadth of background and variety of 
viewpoints present in this group seem 
certain to insure the “careful and 
impartial” evaluation of the Judicial 
Department called for in the 1956 
Resolution adopted by the General 
Assembly. 


Plans for Formulating an 
Amendment 


How will the fruits of this study 
project be used and how will the Bar 
and public have an opportunity to 
join in the formulation of any pro- 
posals for amendment of the Constitu- 
tion which may be submitted to the 
Legislature? These are vital questions 
to which the Advisory Committee has 
already given attention. All are 
agreed that no effort of this sort has 
any chance for success until and un- 
less every citizen with a legitimate in- 
terest in it has had an opportunity to 
be heard and until there have been 
widespread discussion and evaluation 
of the research findings and the 
changes which these findings suggest. 
This task alone is a formidable one 
but the Committee hopes to marshal 
a great deal of help on it. 

Although the details are still being 
worked out as of early August, when 
this is written, here in broad outline is 
the plan which will be used, and every 
Kentucky lawyer can help make it 
work. While the study and research 
work are still in an early stage and 
before any conclusions are drawn 
from them, a full description of the 
project is to be given to the Bar. On 
July 29 an information letter describ- 
ing the purpose of the study was sent 
to every member of the Kentucky 
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State Bar Association, inviting them 
to send directly to the Legislative Re- 
search Commission a full expression 
of their individual views as to neces- 
sary and desirable changes in the 
Judicial Article of the Constitution. 
These suggestions will be collated 
with the research conducted by the 
Commission and will become a part 
of the total study. This article is a 
further step to bring the nature and 
importance of the study to the atten- 
tion of the Bar. 

The subject of judicial reform, 
based primarily on the preliminary 
findings of the Advisory Committee, 
will be a scheduled part of the pro- 
gram at each of the District Bar meet- 
ings to be held throughout the state 
in September and a member of the 
Committee will be present at each of 
these meetings. 

Every Kentucky lawyer is urged to 
attend the Bar meeting in his district 
and to participate in this discussion 
so that the Committee can have the 
benefit of his ideas while the study 
is still going on. 

Early in the fall, a public meeting 
will be held in each county under 
the leadership of the local bar associ- 
ation or a group of attorneys. These 
meetings will be designed to give the 
citizenry at large an opportunity to 
state more freely their views about 
the court system and how it can be 
improved. These meetings should also 
prove helpful in interpreting to the 
public any special views which the 
local bar may have. 

In early December, at least a month 
before the Legislature meets and 
when the comprehensive research 
study will have been completed, a 
two-day Institute on Judicial Admin- 
istration will be held for all Kentucky 
lawyers and judges at the University 
Kentucky in Lexington under the 
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sponsorship of the Legislative Re- 
search Commission Advisory Com- 
mittee and the University of Kentucky 
College of Law. The program sessions 
for this Institute will be designed to 
portray the best solutions in judicial 
reform which have been adopted in 
other states, and against this back- 
ground to present in some detail the 
results of the Kentucky study. It is 
hoped that out of this Kentucky Bar 
Workshop will come the best possible, 
composite judgment on how the Ju- 
dicial Article of Kentucky’s 1891 Con- 
stitution should be amended. The 
tentative dates for the Institute are 
December 6 and 7, and we hope you 
will mark your calendar now so you 
can attend. 

Finally, a public information Sub- 
committee of the Advisory Committee 
has been formed to assist in interpret- 
ing the project, through the press 
and other news media of which the 
Chairman is Mr. Rufus Lisle, Lex- 
ington. 


Conclusion 


Those who have read this far will 
probably welcome a short conclusion. 
If Justice Vanderbilt was right in 
suggesting that successful efforts to 
improve the administration of justice 
through fundamental judicial reform 
must ignore the Bench and Bar, the 
Kentucky project I have described 
will prove to be a tremendous failure. 
But those who have had a hand in it 
so far are completely unwilling to con- 
cede the point. We have great faith 
that the legal profession in Kentucky 
will inform itself about the needs and 
the remedies, will study the research 
findings when they are finished, and 
if these findings prove to be valid, 
will support the necessary reforms 
which the Bench and Bar have had a 
major hand in formulating. 
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KENTUCKY CONSIDERS THE UNIFORM 
COMMERCIAL CODE 


By A. L. PISANO 


Senior Administrative Analyst 
Legislative Research Commission 


Just what is the proposed Uniform 
Commercial Code? Why does it war- 
rant the attention of every attorney 
and layman in Kentucky and all other 
states? 

Senate Resolution No. 16, 1956 Reg- 
ular Session enacted at the request of 
the Kentucky State Bar Association, 
directs the Legislative Research Com- 
mission, in cooperation with a special 
committee of the Bar Association, to 
study the Uniform Commercial Code 
and its effects upon existing Kentucky 
law. This comprehensive study is now 
nearing completion and will be re- 
ported to the 1958 session of the Leg- 
islature. The report will reflect an 
intensive effort made by the staff of 
the Legislative Research Commission 
with the cooperation and assistance of 
the members of the Bar Association 
Committee on the Uniform Com- 
mercial Code. That committee con- 
sists of James Boswell Young, Louis- 
ville, who serves as chairman; Edward 
R. Hayes, Pikeville; Blakey Helm, 
Louisville; Commissioner Robert K. 
Cullen, Court of Appeals; Robert E. 
Hatton, Anchorage; Bart A. Brown, 
Louisville; Rufus Lisle, Lexington; 
and Wilson W. Wyatt, Louisville. 


Modernization of Commercial Law 


The American Law Institute and 
the National Conference of Commis- 
sioners on Uniform State Laws pro- 
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mulgated the Uniform Commercial 
Code. It revises and modernizes sub- 
stantially the entire field of com- 
mercial law. While necessarily drafted 
by attorneys, it represents the re- 
search, views, criticism, suggestions, 
and modern commercial practices of 
lawyers, teachers, merchants, indus- 
trialists, and bankers. 

It long has been recognized that 
the older concepts of common law, 
based in many instances upon com- 
mercial practices developed during 
the Middle Ages, and statutory at- 
tempts to clarify the commercial law 
have not kept pace with the require- 
ments of business and industrial prog- 
ress in this atomic age. The Code is 
an attempt to rectify this situation by 
recognizing modern developments in 
sales transactions, warehouse receipts, 
bills of lading, stock transfers, negoti- 
able instruments, investment secur- 
ities, bank deposits, and letters of 
credit. The Code, consisting of ten 
articles, would re-enact many of the 
familiar Kentucky rules. In some 
instances, conflicts would require 
amending present Kentucky statutes. 
In other cases, the Code would fill an 
existing void in our statutes. 


Legislative Research Commission 
“Comments” on Commercial Code 


The Legislative Research Commis- 
sion study will be ready for distribu- 
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tion prior to the session of the 1958 
Legislature and will discuss carefully 
each section of the Code. The format 
of the study has three components. 
Each section of the Code is summar- 
ized. The existing Kentucky statutes 
that correspond to the section are 
listed. A “Comments” section dis- 
cusses the provision and points out the 
variations if any between the Code 
and existing Kentucky Practice. The 
Comments include annotations to ex- 
isting Kentucky law and references 
to detailed articles of interest to at- 
torneys studying the Code. The Bar 
Association, recognizing the impor- 
tance of the work, arranged to make 
copies of the study available to all 
members of the Bar who express an 
interest in receiving a copy when 
ready for distribution. 


Discussion Groups 


The Uniform Commercial Code will 
be discussed at the ten District Bar 


meetings in September to familiarize 
attorneys with this far-reaching legis- 
lation. At each meeting, a member of 
the Bar Association Committee will 
talk on the Code and solicit discus- 
sion. 


The Code contains the following 
articles: 
Article 1. 
Article 2. 
Article 3. 
Article 4. 
lections 
Article 5. Letters of Credit 
Article 6. Bulk Transfers 
Article 7. Warehouse Receipts, 
Bills of Lading, and Other Docu- 
ments of Title 
Article 8. Investment Securities 
Article 9. Secured Transactions 
Article 10. Effective Date and Re- 
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General Provisions 
Sales 

Commercial Paper 
Bank Deposits and Col- 


These articles cover fully the area 
now occupied by the Uniform Ne- 
gotiable Instruments Law, the Uni- 
form Sales Act, the Uniform Ware- 
house Receipts Act, and the Uniform 
Stock Transfer Act, all of which have 
been enacted in Kentucky. The Code 
also embraces the Uniform Bills of 
Lading Act, the Uniform Trust Re- 
ceipts Act, the Uniform Conditional 
Sales Act, and the Uniform Chattel 
Mortgage Act. There are also articles 
on bank deposits and collections, let- 
ters of credit and bulk transfers, sub- 
jects which have not been dealt with 
heretofore by uniform acts. 

The scope and general objectives of 
the ten articles of the Code are de- 
scribed briefly as follows: 


General Provisions of 
Commercial Code 


Article 1 deals with general pro- 
visions including matters relating to 
the construction, interpretation, and 
application of the Act. Of particular 
interest is a section which is designed 
to eliminate the practice of including 
in fine print terms waiving or other- 
wise modifying provisions of law 
which are intended to govern the 
transaction. 

Of outstanding importance is a pro- 
vision which states that “Every con- 
tract or duty within this Act imposes 
an obligation of good faith in its per- 
formance or enforcement.” Good faith 
is defined as “honesty in fact in the 
conduct or transaction concerned,” in- 
cluding in the case of a merchant the 
observance of reasonable commercial 
standards of fair dealing in the trade. 

Undoubtedly the most far-reaching 
section of this article provides that “a 
course of dealing between parties and 
any usage of trade in the vocation or 
trade in which they are engaged or 
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of which they are or should be aware 
give particular meaning to and sup- 
plement or qualify terms of” an agree- 
ment relating to a commercial trans- 
action. On the basis of this section 
the entire Code becomes flexible to 
a degree not previously achieved in 
any similar statute. Therefore, as new 
usages of trade grow up, they auto- 
matically become part of agreements 
covering commercial transactions of 
the kind involved in the new usage. 

Other provisions in Article 1 require 
the Code to be construed liberally to 
achieve its primary purpose, namely, 
to make uniform throughout the 
United States all types of commercial 
transactions. 


Sales 


Article 2 represents a complete re- 
vision and modernization of the Uni- 
form Sales Act. 

The Code has rearranged com- 
pletely the content of the Old Uni- 


form Sales Act and includes therein 
many sections which are completely 
new. The aim of the new material is 
to bring the law of sales abreast of 
modern commercial practices. Also an 
effort has been made to clarify am- 
biguities in the existing Uniform Act, 
and where such ambiguities resulted 
in a difference of construction by 
courts of different jurisdictions, the 
new article makes it clear which rule 
is to be applied in the future. 
Especially significant is the aban- 
donment in Article 2 of the idea of 
the theoretical passing of title to prop- 
erty in personalty as the test of the 
legal status of sales transactions. The 
Code treats the law of sales as the 
law of the formation and performance 
of a commercial contract of sale. 
Throughout the Sales Article, and 
very largely throughout the Code, a 
distinction is made between the legal 
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effects of the acts of a merchant or 
other “professional,” and the acts of 
a consumer or other person who is 
not a professional in the field, the 
theory being that the law should deal 
more strictly with acts done by “pro- 
fessionals” than with acts done by 
others. 


Commercial Paper 

Article 3, on Commercial Paper, 
covers partially the area formerly oc- 
cupied by the Uniform Negotiable In- 
struments Law. All provisions in the 
existing Negotiable Instruments Law 
relating to securities, as distinguished 
from what is commonly known as 
commercial paper, have been omitted 
from this article and are covered by 
the provisions of the article on Invest- 
ment Securities. 


Bank Deposits and Collections 

Article 4 on Bank Deposits and Col- 
lections is a new-comer in the field 
of uniform commercial legislation. 
It contains approximately forty sec- 
tions covering matters not included in 
the Negotiable Instruments Law. It 
represents a statement of the principal 
rules now governing bank collection 
processes, with ample provision for 
flexibility to meet the needs of in- 
creasing volume and other changes 
that are bound to come with the years. 
It affects the rights of banks, owners, 
and other parties to “items” which 
enter bank collection channels. Items 
are defined as instruments for the 
payment of money even though not 
negotiable. Many of the principles 
and rules of the Bank Collection Code, 
Deferred Posting and other statutes 
are retained. 


Letters of Credit 
Article 5 on Letters of Credit is new 
in its entirety. It covers a field of 
growing importance in which there 
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are no statutory rules and relatively 
few court decisions. 

In the light of an ever-increasing 
volume of foreign transactions involv- 
ing American merchants and manu- 
facturers, and the constantly increas- 
ing use of domestic credits, it is highly 
desirable that this field be covered 
by the Code. 


Bulk Transfers 


Article 6, covering Bulk Transfers, 
is also entirely new in the field of 
uniform acts. Almost all of the states, 
including Kentucky, have a Bulk Sales 
Law although there is no uniformity 
of provisions. Generally speaking, this 
article makes no major change in the 
present Kentucky law, with the pos- 
sible exception of the elimination of a 
penal provision similar to that con- 
tained in’the present Act. 


Warehouse Receipts, 
Bills of Lading 


Article 7 covers Warehouse Re- 
ceipts, Bills of Lading, and other Doc- 
uments of Title. This article covers 
the material previously included in 
the Uniform Warehouse Receipts Act, 
the Uniform Bills of Lading Act, and 
the Uniform Sales Act. Kentucky has 
not enacted the Uniform Bills of Lad- 
ing Act and the Code would thus fill 
a void in our statutes. 


The article generalizes the law re- 
lating to documents of title, regardless 
of the type of transaction in which 
they may be involved. However, it 
is written so that neither bills of lad- 
ing nor warehouse receipts lose their 
identity, and it is flexible enough to 
cover not only existing forms of docu- 
ments of title but also any forms 
which may be developed as new com- 
mercial practices become prevalent. 
The article incorporates a number of 
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improvements in the law which have 
long been advocated by those en- 
gaged in warehousing. 


Investment Securities 

Article 8, on Investment Securities, 
deals with bearer and registered 
bonds, formerly covered by the Ne- 
gotiable Instruments Law, certificates 
of stock formerly covered by the Uni- 
form Stock Transfer Act, and addi- 
tional types of investment paper not 
previously covered by uniform stat- 
utes. It does not relate to paper fall- 
ing within the scope of the article 
on Secured Transactions—conditional 
sales, trust receipts, and the like. 

Included in this article are many 
new provisions, several .of which re- 
late to subjects previously dealt with 
only in case law. Also, the provisions 
of the Negotiable Instruments Law 
and the Uniform Stock Transfer Act 
have been restated and clarified in 
such a way as to give real hope of uni- 
formity of law in this very important 
field. 


Secured Transactions 

Article 9, on Secured Transactions, 
covers the area which was covered by 
the Conditional Sales Acts, Chattel 
Mortgage Acts, and the Uniform Trust 
Receipts Act. It covers the problems 
inherent in secured financing as a 
unit, whether the subject matter be 
consumer goods, equipment, farm 
products, inventory, or accounts re- 
ceivable. It does not regulate matters 
covered by statutes such as the small 
loans acts or the retail installment 
selling acts, but does deal with the 
requisites of a legally enforceable 
financing agreement and the conse- 
quences of such an agreement, espe- 
cially on third parties to the transac- 
tion. 


(Continued on page 207 ) 
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Inasmuch as an independent and 
fearless judiciary means as much, if 
not more, to the general public than 
it does to the members of the bar 
alone, my talk today could well be 
entitled “The Public, Its Stake In Ju- 
dicial Selection.” 


Perhaps I can best emphasize the 
stake of the public in judicial selec- 
tion by telling you something about 
conditions under the old judicial selec- 
tion system in Missouri which led its 
citizens to become aroused and desire 
a change, what they did about the 
situation, and how our new system 
has functioned in the sixteen years 
since its adoption; and while I do not 
intend to go into the details of the 
Missouri Court Plan, I will emphasize 
some of its features in relating how it 
has worked, and at the same time give 
you a few of my comments about the 
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shortcomings of the partisan elective 
system generally. 

At the outset, I wish to emphasize 
that I do not contend the Missouri 
Plan is perfect, as no plan of judicial 
selection is perfect; but I do maintain 
that our Plan is a vast improvement 
over our former system. Nor do I 
contend that the evils under our old 
partisan elective method were any 
more pronounced under Republicans 
than they were under Democrats. In 
addition, it is not my intention to in- 
fer that we did not have some very 
excellent judges under our former 
system, but these good judges reached 
the bench not on account of that sys- 
tem, but in spite of it. No doubt the 
same situation is true in Kansas and 
in other states. 

Sometimes things have to get worse 
before they get better. Dissatisfaction 
with the Missouri political system of 
selecting judges became progressively 
more pronounced in the 1930's and 
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various lawyers then began to realize 
the futility of presenting programs 
that had only the backing of lawyers; 
and, thereupon, at the instigation of 
the Missouri Bar Association, there 
was formed a state-wide organization 
consisting of both laymen and law- 
yers, under the title of Missouri In- 
stitute for the Administration of 
Justice. The M.LA.J., as we have 
learned to call it, represented all 
groups and segments of people from 
all parts of the state. It set out upon 
a long range program for the improve- 
ment of the administration of justice, 
the most important item on its agenda 
being to change our mode of selecting 
judges. 


Reasons for Change 


Here are a few things which im- 
pressed upon the citizens of Missouri 
the need for a change in our method 
of judicial selection: 

’ Under our old system no man aspir- 
ing to the bench could be at all sure 


of his tenure in office. He gave up 
his practice and, even if he made a 
good judge, he could not control na- 
tional or state landslides, and if he 
happened to run for re-election on the 
wrong party ticket, out he would go, 
irrespective of his ability or fine 
record; or he would sometimes be 
knifed” in the primary by his own 
political party, if any of his judicial 
pronouncements displeased the po- 
‘litical bosses, and then he would have 
‘o start rebuilding his law practice, 
isually entailing financial loss. Hence, 
nany of our well-qualified lawyers 
ould not be blamed for refusing to 
‘un for a judgeship under such con- 
litions. Under our former method of 
electing judges a candidate or judge 
eeking re-election, whether he liked 
t or not, had to engage in a political 
campaign for an office which, in the 
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words of Thomas Jefferson, “should 
be absolutely independent of politics.” 


During the course of the Missouri 
campaign, I was explaining the Plan 
to a newspaper editor in the north- 
western part of the state. He inter- 
rupted me by pointing to a picture on 
the wall and saying, “I get your point. 
A man of his learning and ability 
would never become a state judge 
under our present system because he 
lacks political appeal.” The picture 
was that of the late Federal Judge 
Merrill L. Otis of Kansas City, one 
of the ablest men ever to sit on the 
bench. 


Many of you here today, through 
your American Bar and American Law 
Institute connections, know about the 
illustrious Judge Laurence M. Hyde 
of the Missouri Supreme Court. I 
think those of you who know him will 
agree that, because of his reserved 
and modest character, he could never 
win a judicial office in a partisan po- 
litical election. Nevertheless, Judge 
Hyde is on the Missouri Supreme 
Court, and he got there because of 
our Court Plan and he has remained 
there because of our Court Plan. . . . 


Do not misunderstand me by think- 
ing that I am against the political sys- 
tem for electing men to offices that 
have to do with policy making, but 
under our system of jurisprudence, 


“what on earth do Courts have to do 


with policy making? A judge in the 
performance of his duties is not re- 
sponsible for making party policies 
nor for carrying them out. Policy 
making is purely a function of the 
legislative and executive branches of 
our government. In other words, if 
we want to change the social policy 
of our State we ought to elect a legis- 
lature to do it, to represent our po- 
litical opinion. .. . 
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Our old outright elective system as 
to local judges was usually satisfac- 
tory in most rural districts where, on 
account of sparsity of population, 
most of the voters knew the judicial 
candidates. Hence, the Missouri Plan 
was, therefore, made mandatory as 
to the judges of the Missouri Supreme 
Court, the three Courts of Appeals, 
the Circuit and Probate Courts of the 
City of St. Louis and Jackson County 
(Kansas City), and the Courts of 
Criminal Correction in St. Louis and 
it was left optional as to the Circuit 
and Probate Judges in the rest of 
the state. 

Here, it is quite apropos to refer to 
a comment of Judge Henry T. Lum- 
mus (Chairman of the Judicial Ad- 
ministration Section of the American 
Bar Association, 1938-1939) who said: 

“A politician may make a good judge 
if he can stop being a politician after go- 
ing on the bench; but it is a great handi- 
cap to good judicial work to have a system 
which tends to compel every judge to be 

a politician in order to remain a judge.” 


In 1938, Judge James M. Douglas, 
of the Missouri Supreme Court, who 
had previously been appointed by 
Governor Stark for an unexpired term, 
was a candidate for nomination in the 
Democratic primary. Judge Douglas, 
a thoroughly qualified jurist, had 
made an excellent record in office but 
had deeply offended the then Boss 
Tom Pendergast by voting against the 
latter's wishes in the famous fire in- 
surance rate case. Pendergast, in his 
determination to punish Judge Doug- 
las, picked his own candidate, a man 
with few judicial qualifications, to 
run against Douglas in the primary. 
Then, the people witnessed the spec- 
tacle of a knock-down, drag-out po- 
litical fight (for an office which 
should be completely divorced from 
politics) with both candidates liter- 
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ally stumping each of the 115 counties 
of the state, and with Judge Douglas 
devoting months of his time away 
from his judicial duties, at a great 
loss to the taxpayers. The cost of 
Judge Douglas’ successful fight was 
estimated at various figures between 
$10,000 and $25,000. Is there any 
wonder, therefore, that our people be- 
came disgusted with our partisan sys- 
tem of selecting judges and that 
many eminently well-qualified lawyers 
would not, and could not, afford to 
seek judicial office under such con- 
ditions. 

The late Fred L. Williams, an emi- 
nent jurist, in a speech supporting the 
Missouri Court Plan, related that he 
was elected to a short term to the 
Missouri Supreme Court in 1916 be- 
cause Woodrow Wilson kept us out 
of war, but was defeated for re-elec- 
tion to the bench in 1920 because 
Wilson did not keep us out of war. 


People Aroused and United 


Well, naturally our people became 
aroused and when they became 
aroused they became united. The 
Missouri Legislature refused to sub- 
mit for a vote of the people a Con- 
stitutional Amendment embodying the 
Missouri Court Plan. Our citizens 
then went to work in earnest under 
the leadership of the M.LA.J. and 
really put democracy to work by get- 
ting the proposal on the ballot at the 
1940 election through the initiative 
section of our State Constitution by 
obtaining approximately 100,000 sig- 
natures on petitions from all sections 
of the state. Here, I want to empha- 
size that no selfish interests were be- 
hind the Court Plan—it was adopted 
through the work of all factions and 
classes of men and women—labor, 
business, teachers, and other profes- 
sional groups, etc.—in almost the 
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same manner as a community as a 
whole supports a Community Chest or 
Red Cross drive. 


Of course, there was some opposi- 
tion to the Missouri Plan. There is, 
no doubt, opposition to the Kansas 
proposal. It is always difficult to 
bring people, particularly lawyers, 
into complete agreement on any sub- 
ject. As was once said, “If you wait 
for everyone to approve an idea, you 
will wait forever.” 

This is a world of compromises and 
such is true of the Missouri or any 
other system of judicial selection. One 
writer described the Missouri Plan as 
really a compromise between the out- 
right appointive system and the old 
popular elective system, adding that 
it retains the best features of both. 


Perhaps I am getting on dangerous 
ground when I try to single out any 
one group as deserving the most credit 
for the successful campaign for the 
Missouri Court Plan, but, in my opin- 
ion, the untiring work of thousands 
of women of the State of Missouri was 
the biggest factor of all. 


You will probably be amazed to 
learn that less than sixty days after 
the Amendment was proclaimed to 
be in effect, and before the Court Plan 
had even been tested, the Missouri 
Legislature, which had previously re- 
fused to submit the Plan for a vote of 
the people, passed by one vote a reso- 
lution calling for the resubmission of 
the question at the 1942 election. It 
was apparent, therefore, that the 
selfish politicians did not like the 
Plan. To me, this action proved our 
contention that the Plan would go a 
long way in taking our courts out of 
politics. So we had a second cam- 
paign and this time the opposition 
really came out in the open. Because 
f this fact, in some ways the second 
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campaign was easier than the first. 
Our citizenry became so aroused in 
1942 that the Plan was retained by 
almost twice the margin of votes it 
received at its enactment in 1940. 


To clinch the fact that the citizens 
of Missouri like our Plan they retained 
it by an overwhelming vote, in our 
new Constitution in 1945, despite the 
efforts of the “Court House Ring” to 
take it out of the Constitution. So, 
the people of Missouri on three oc- 
casions, in a five-year period, ap- 
proved the Plan. 


The first indirect test of the Plan 
came a great deal sooner than most 
people anticipated. In 1940, at the 
same election at which the Court Plan 
was adopted, Forrest C. Donnell, a 
Republican, was, on the face of of- 
ficial returns, elected Governor of 
Missouri by a majority of around 3,000 
votes. His Democratic opponent con- 
tested the election, and the Legisla- 
ture (which was predominated by 
Democrats), in apparent violation of 
the Missouri Constitution, refused first 
to seat Governor Donnell and then 
conduct the contest. Thereupon, the 
attorneys for Donnell filed in the Mis- 
souri Supreme Court a mandamus 
suit against the Speaker of the House 
of Representatives, seeking to compel 
him to publish the election returns 
seating Donnell. It so happened that 
all of the seven members of the Su- 
preme Court had previously been 
elected as Democrats long prior to the 
adoption of the Missouri Plan. Never- 
theless, the decision of the Court was 
unanimous in issuing the writ of man- 
damus in favor of Donnell, the Re- 
publican, against McDaniel, the Dem- 
ocrat. Under the old popular elective 
system, all of these seven members of 
the Court, if they sought re-election, 
would have first had to face the vicis- 
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situdes of a primary election and, if 
successful therein, then be the Demo- 
cratic candidates at the ensuing gen- 
eral election. Under the provisions of 
the Court Plan, however, these judges 
would not have to face a primary 
election; and would not run as Demo- 
crats, but would, in a general election, 
run solely on their respective records, 
with no opponents, on a separate ju- 
dicial ballot without party or political 
label, the sole issue being whether 
they should or should not be retained 
in office. Hence, when the aforesaid 
honest and courageous decision was 
rendered, these seven judges did not 
have to worry about party politics; at 
least none of them had to make any 
apologies to any political leaders or 
committeemen. 

I state, without fear of contradic- 
tion, that thus far, in every instance 
but one or two, only lawyers and lay- 
men of the highest type have been 
selected for the various nominating 
commissions, and both the public and 
the bar have been completely satisfied 
with the personnel thereof, save these 
several instances. The nominating 
commissions are the “life line” of the 
Plan. If you do not have good nomi- 
nating commissions you are not apt to 
get good judges. While on the subject 
of the nominating commissions, I also 
want to state, without fear of contra- 
diction, that in every instance, with 
one, or possibly two, exceptions, 
where the appropriate nominating 
commission has submitted three nomi- 
nees to the Governor and appointment 
has followed, those nominees have all 
been amply qualified lawyers of the 
caliber which would reflect credit on 
the judiciary. Hence, under our ex- 
perience to date, in ninety-eight per 
cent of the appointments, no Governor 
could have made a bad appointment 
had he been inclined to do so. 


190 


May I say here, I like the qualifica- 
tions for nominating commissions con- 
tained in your (Kansas) Senate Con- 
current Resolution No. 3 (1955 Ses- 
sion). Paragraph (g) on Page 7 is 
almost identical to the similar Mis- 
souri provision. [Eprror’s Note: This 
would provide that no member of a 
nominating commission could hold 
any public office nor any position in 


a political party.—F.C. ] 


How Plan Has Worked 


As I want to be absolutely fair in 
telling you how our Plan has worked, 
[ will point out an occurrence which 
some people have seized upon as a 
criticism of our new system. Our leg- 
islature in August, 1953, created three 
new circuit judgeships for Jackson 
County; and the Governor until Feb- 
ruary, 1956, refrained from making 
the appointments from the nominees 
submitted to him and requested the 
nominating commission to submit 
other names, but the commission re- 
fused to do so on the ground that it 
was not compelled to under the Con- 
stitution. The Missouri Supreme 
Court ruled on July 23, 1954, that a 
nominating commission is not re- 
quired to reconsider or withdraw any 
nominations even if a Governor so 
requests, but that a commission may 
voluntarily revise panel nominations, 
for cause, before the Governor has 
acted thereon. In any event, to end 
the stalemate in the Jackson County 
situation, the Sixteenth Circuit Nomi- 
nating Commission in 1956 submitted 
to the Governor slightly reshuffled 
versions of its three original panels 
and Governor Donnelly, a Democrat, 
then appointed two Republicans and 
one Democrat to the three new di- 
visions of the Jackson County Circuit 
Court. 

Judge Nick T. Cave, Chairman of 
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the Nominating Commission which 
was involved in the aforesaid dispute 
with the Governor, had this to say 
bout the matter in a letter he wrote 
in 1954, viz: 


“It seems unfortunate that this one con- 
troversy, in fourteen years, between a 
commission and the governor, should be 
pointed out as proof positive that the 
Missouri Plan is a failure. One dispute 
does not justify the destruction of a plan 
which has worked so well in all other 
vacancies. This is evidenced by the fact 
that since the present controversy arose, 
three vacancies have been filled by the 
governor on the appellate courts, and two 
on the circuit courts. Three of those 
vacancies were filled by the appointment 
of a Republican, although our governor is 
a Democrat.” 


The nominative and appointive fea- 
tures of the Plan have been invoked 
on forty o¢casions. With the possible 
exception of two appointees (whose 
selections were criticized by some be- 
cause of lack of experience) both the 
Bar and the public have highly com- 
mended these judicial appointments, 
ill the appointees, excepting the two 
just mentioned, being unquestionably 
well qualified for the judiciary; and 
one of these appointees has since de- 
veloped into a very fine judge, while 
the other, who was appointed a little 
over six months ago, has not had suf- 
ficient time to have his qualifications 
thoroughly tested. 

Some of the critics of the Plan have 
omplained, however, that the Gov- 
‘mors, wherever possible, have fol- 
lowed party lines in making the ap- 
ointments. While this has been true 

1 the majority of instances, on one 
‘ccasion a Democratic Governor had 
.0 Opportunity to follow party lines 
s all three nominees were Republi- 
ans. In any event, this criticism has 
‘retty well faded out, because our 
resent Governor, a Democrat, in his 
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last 15 appointments has selected 7 
Republicans, whereas he could have 
in all 15 cases picked a Democrat. 


Moreover, as I have said, in every 
instance save, perhaps one or possibly 
two, all of the nominees have been 
lawyers of outstanding character and 
ability and every judge appointed 
thus far, excepting maybe the one 
appointed a little over six months ago, 
has met our objective, which is to 
place high type, conscientious, able 
and eminently qualified lawyers on 
the bench. In this connection it is 
also important to note that under our 
Plan it makes no difference what a 
man’s politics are before he goes on 
the bench. The point is that once he 
has attained the bench he is inde- 
pendent of politics; he is under no ob- 
ligation to his party committeeman 
or the politicians because they did not 
put him there in the first instance 
and he is not dependent upon them, 
nor is it necessary for him to incur 
political obligations in order to re- 
main in office. If a judge has a good 
record he is assured of a long tenure 
in office but if his record is bad a 
simple and direct method is provided 
for removing him. Thus, more better 
qualified men have been and will be 
attracted to a judicial career and the 
public is unquestionably benefited by 
this system, 


There have been seven tests of 
the elective feature of the Plan, all of 
which have proved that the party af- 
filiations of judicial candidates have 
made no difference to the voters, since 
these elections have sometimes gone 
Republican and at other times Demo- 
cratic, yet all judges, but one, under 
the Plan, have been retained in office 
despite their varying political affilia- 
tions. The vast majority of these re- 
tained judges had Bar endorsement; 
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and the one removed by thé voters 
had an extremely bad record—he was 
already in office when the Plan be- 
came effective and under the terms 
thereof was allowed to seek retention 
in office, at the expiration of his term, 
in the same manner as a judge ap- 
pointed under the Plan. 

Some lawyers have complained that 
the Plan freezes the incumbents in 
office and that it is difficult or vir- 
tually impossible to defeat a judge 
running for retention in office. It 
cannot be denied that every advan- 
tage is with the incumbent seeking 
retention in office. However, unless 
the incumbent has fallen down on 
the job or proven himself unfit he 
should be retained in office under 
the Plan. As I told you, one judge 
has been defeated for retention in 
office, which refutes the aforesaid 
criticism. Dean Roscoe Pound once 
said, “Too much talk has been given 
to the matter of getting less qualified 
judges off the bench. The real 
remedy is not to put them on.” I 
mention this because of the fact that 
a long range view must be taken 
about a proposal like the one we are 
discussing. To illustrate this point 
further, when the Plan was adopted 
in Missouri there were 46 incumbent 
judges then subject thereto (now 51 
judges are under the Plan) and with 
the 40 appointments to date, more 
than 80 per cent of said incumbents 
have been replaced. To date, no 
judge appointed under the Plan has 
been rejected or repudiated in any 
election or in any Bar Association 
ee 

Recently, a certain labor organiza- 
tion in St. Louis urged that all seven 
members of our Supreme Court, in- 
cluding the three to be voted on this 
November, be removed from office on 
the ground that the Court in some of 
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its recent decisions had been anti- 
labor. While I do not deny that labor, 
as well as any other special interest 
group, has a perfect right to criticize 
our Courts, it strikes me that the pro- 
nouncement just referred to, being 
against all seven members of our Su- 
preme Court, is a good deal anal- 
ogous, at least, to a possible claim 
by the Milwaukee Braves that they 
lost the pennant because all of the 
umpires were anti-Milwaukee. Per- 
haps this labor organization should 
seek remedial legislation in the Legis- 
lature respecting the laws which our 
Supreme Court upheld. In any event, 
the lawyers of our State, many of 
whom represent labor, have over- 
whelmingly approved the three Su- 
preme Court judges, and if our or- 
ganized bar displays at the coming 
election the same militant leadership, 
in espousing its approved judicial can- 
didates, as it has in the past, I am 
confident all three of these Supreme 
Court candidates will be retained in 
office. Since judges cannot campaign 
under the Missouri Court Plan, the 
duty of leadership in this area natu- 
rally belongs to the organized bar 
and local bar associations. 

Unquestionably, the prohibition in 
the Plan against a judge engaging in 
politics has had a tendency towards 
the making of a more independent 
judiciary and non-political courts and 
has enabled our judges to devote their 
entire attention to the business of 
their courts. ... 


Judges Like Plan 


Our judges themselves like the 
Plan. They no longer need fear the 
dangers of the primary, as the primary 
is abolished under the Plan, political 
pressure has been taken off their 
backs, they are prohibited from en- 
gaging in politics and from making 
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contributions to political groups, and 
the only cost to a judge seeking re- 
tention in office is a three-cent stamp 
to cover the sending of a notice to 
the Secretary of State announcing that 
he desires to be a candidate for re- 
tention in office. Under our old sys- 
tem, the cost of being elected a Circuit 
Judge in St. Louis in the 1930's ran as 
high as $5,000, while the salary at 
that time was only $8,000 per annum; 
the salary has since been raised to 
$14,000. 


Judges More Independent 


Now a judge can devote his entire 
attention to the business of his Court 
and does not have to fear the so-called 
political lawyer. I regret to state that 
in many instances such was not the 
case under the old partisan system. 
In addition, our judges have unques- 
tionably asserted greater independ- 
ence since the Plan became effective. 
This is manifested by the fact that 
formerly our judges, in appointing 
receivers, etc., usually followed party 
lines, making their selections from lists 
furnished them by their party com- 
mitteemen. Now it is not at all un- 
usual for a lawyer or layman of op- 
posite political faith to that of the 
judge to receive such an appointment. 
Under our former system, in many 
cases, lawyers would be selected by 
litigants for their supposed, if not 
real, influence with a certain judge, 
whereas there is no longer any neces- 
sity for litigants selecting attorneys 
with such a thought in mind. 

We now have a truly independent 
judiciary in Missouri and our litigants 
are actually receiving a higher quality 
of justice, and the confidence of the 
people has been restored in our 
Courts. Our Plan has encouraged 
men to serve on the bench who would 
not submit themselves to the ordeal 
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of campaigning for office under the 
old political system or who lacked 
the means to finance such a campaign; 
and we now have more better quali- 
fied men on the bench than we had 
under the old system, and this in- 
cludes most of the incumbent judges 
at the time of the Plan’s adoption, in- 
asmuch as they no longer have to be 
politicians in order to remain on the 
bench. Further, the administration of 
justice has been speeded up in Mis- 
souri. From all angles the public, 
which always has the biggest stake 
in the courts, has been substantially 
benefited by our new system. 

I have talked so much about what 
I think of the Missouri Plan that per- 
haps you would like to-know what 
some people outside of the State of 
Missouri think of it. I have a brief 
case full of laudatory comments about 
the Missouri Plan from eminent jurists, 
lawyers, laymen, newspapers and 
writers throughout the United States 
and, of course, I cannot begin to give 
you all of them, With your leave, I 
will only mention a few. 

Mr. James Kerney, Jr., Editor of 
the Trenton, New Jersey, Times, in 
a speech in New York on September 
19, 1951, before the section on Ju- 
dicial Administration of the American 
Bar Association, stated in part, as 
follows: 

“@ ® ® Barring a sizeable staff, it is vir- 

tually impossible to make a complete sur- 

vey of press reaction to court administra- 
tion and procedure, and judicial appoint- 
ments and conduct. Working within these 
limitations, I have had the cooperation 

of 86 newspaper editors, representing a 

cross-section of American journalism. They 

have culled from their output over the 
past year such editorial comments, pro 
and con, as seemed to them worth noting. 

“@ © © By far the largest measure of praise 

has been for the Missouri Plan, which is 

in essence the American Bar Association's 


recommended objective for judicial ap- 
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pointments. There is continuing active 
support for the adoption of the Missouri 
Plan in Pennsylvania, Texas, Iowa, 
Nebraska, Kansas and Ohio. In fact, 
among the 86 newspapers surveyed, only 
one held to the emotional appeal that it 
was unbelievable ‘the right to vote has 
become so degraded that the people no 
longer can be trusted to choose their own 
judges’. For the most part advocacy of 
the Missouri Plan has been corpled with 
editorial comment urging higher pay and 
better retirement systems for the courts.” 


Since organized labor has a tre- 
mendous stake in any plan of judicial 
selection, it is very appropriate that 
I quote from the comment by Fred- 
erick W. Mansfield, an eminent law- 
yer who has represented labor in 
many cases before the Supreme Ju- 
dicial Court of the State of Massachu- 
setts. Massachusetts, as you know, has 
never changed its system of selecting 
judges by appointment by the Gov- 
ernor with the approval of the Gov- 
ernor’s Council, an elected body. Mr. 
Mansfield stated in part: 


“@ @ ® “As one who has had some experi- 
ence in the trial of so-called labor cases, 
I hope I may be pardoned if I venture to 
say a personal word of commendation and 
approval of the Supreme Judicial Court 
of Massachusetts. In this practically new 
and unexplored field our Supreme Court 
has probably penetrated further than any 
other civilized tribunal. In many cases 
it has laid down rules of law that have 
been and will be invaluable to organized 
labor. It has been most painstaking and 
careful, eminently fair, and absolutely 
fearless. It has lived up to the highest, 
noblest, and best traditions of Massachu- 
setts, and no greater praise can be ac- 
corded to it. 

“*And surely the poorest and the hum- 
blest member of society needs just such a 
Court—needs a fearless judiciary. He 
needs able, honest, and strong judges far 
more than his more wealthy and more 
fortunate neighbor. The wealthy litigant 
can surround himself with eminent and 
high-priced counsel — the poor litigant 
must often be content with inferior coun- 


194 


sel, or with none, in which case he must 
depend entirely upon the judge. The 
judiciary is the best defensive bulwark 
of the weak against the encroachments 
of the strong, the powerful, and the 
selfish.’ ” 


Bear in mind that under the Mis- 
souri Plan the people have the final 
say-so as to whether an appointee 
shall be confirmed or rejected. 


Publie’s Interest at Stake 


Perhaps one of the best articles ever 
written, which illustrates the stake of 
the public in judicial selection, was 
one by Vera Connolly, published in 
the January, 1950, issue of Nation's 
Business entitled “Weak Judges Weak- 
en Your Rights.” The title to this 
article itself goes on to point out that 
the courts of the Nation are supposed 
to be symbols of justice for all, adding 
“that they may not be is largely our 
own fault.” The Connolly article 
quotes an interview with Judge 
Harold R. Medina at some length, a 
few excerpts therefrom being: 


“e © © ‘Are there many lawyers with a big 
practice and a large incomé who would 
be willing, as you were, to give it all up 
for a district judgeship?’ the writer asked. 
(Judge Medina gave up a $100,000 a year 
law practice for his $15,000 judicial post.) 
“*Yes,” he said emphatically. ‘“There’s 
not a man at the Bar, however distin- 
guished his position, who would not gladly 
accept an appointment to the bench— 
provided he could do so without being 
under any obligation. That's the im- 
portant point—no obligation. Any law- 
yer would do it, no matter if he’d been 
earning $400,000 a year, if he didn’t have 
to knuckle to anyone. 

“Tt’s a great honor to sit on the bench,’ 
he added thoughtfully. ‘And more men 
are willing to serve the public decently 
than you realize. But no man wants to 
compromise with his principles. *° * *” 
““What is the remedy?” Judge Medina 
was asked. 


(Continued on page 199) 
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THE SIGNIFICANCE OF CIVIL RULE 54.02 


By JUDGE WATSON CLAY 
Commissioner, Court of Appeals 


A quite innocent appearing Civil 
Rule recently has been the source of 
serious difficulties for lawyers, circuit 
judges, and the Court of Appeals. 
The subject matter is the appeala- 
bility of civil judgments and orders. 
The Rule is 54.02, and it reads as 
follows: 


“When more than one claim for relief 
is presented in an action, whether as a 
claim, counterclaim, cross-claim, or third- 
party claim, the court may grant a final 
judgment upon one or more but less than 
all of the-claims only upon a determina- 
tion that there is no just reason for delay. 
The judgment shall recite such determi- 
nation and shall recite that the judgment 
is final. In the absence of such recital, 
any order or other form of decision, how- 
ever designated, which adjudicates less 
than all the claims shall not terminate the 
action as to any of the claims, and the 
order or other form of decision is subject 
to revision at any time before the entry 
of judgment adjudicating all the claims.” 
(My emphasis) 


An appeal may be taken to the 
ourt of Appeals only from a final 
iidgment or order. KRS 21.060. As 
| general rule, a final judgment term- 
ivates the entire action, not a par- 
‘cular phase of it. See Williams v. 
‘loward, 192 Ky. 356, 233 S.W. 753; 
‘lassey v. Fischer, Ky., 243 S.W. 2d 
39. 
The underlying reason why appeals 
e permitted only from final judg- 
ents is to prevent piece-meal pro- 
edings before the appellate court. 
he impropriety of staggered appeals 
the same case was pointed out in 
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Linkous v. Darch, Ky., 299 S.W. 2d 
120, wherein different parties in a 
multiple claim suit each attempted to 
bring before the Court of Appeals at 
a different time a separate ruling ad- 
versely affecting him. See also Derby 
Road Building Co. v. Louisville Gas 
& Electric Co., Ky., 299 S.W. 2d 122. 

Rule 54.02 recognizes that “the 
hallmark of finality” may be impressed 
upon a separable ruling on a particular 
phase of a controversy. Under proper 
circumstances the trial court is auth- 
orized to make final, for the purposes 
of appeal, the adjudication of a spe- 
cific claim in a suit involving mul- 
tiple claims. The reason for the Rule, 
which is substantially the same as 
Federal Rule 54(b), was thus stated 
in Sears Roebuck Company v. Mac- 
key, 351 U.S. 427, 76 Sup. Ct. 895 (at 
page 432, U.S.): 


“With the Federal Rules of Civil Pro- 
cedure, there came an increased oppor- 
tunity for the liberal joinder of claims in 
multiple claims actions. This, in turn, 
demonstrated a need for relaxing the re- 
strictions upon what should be treated as 
a judicial unit for purposes of appellate 
jurisdiction. Sound judicial administra- 
tion did not require relaxation of the 
standard of finality in the disposition of 
the individual adjudicated claims for the 
purpose of their appealability. It did, 
however, demonstrate that, at least in 
multiple claims actions, some final deci- 
sions, on less than all of the claims, should 
be appealable without waiting for a final 
decision on all of the claims.” 


The validity of such a rule has 
been seriously called in question, but 
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the United States Supreme Court re- 
cently upheld it in Cold Metal Process 
Company v. United Engineer and 
Foundry Company, 351 U.S. 445, 76 
Sup. Ct. 904. It was therein pointed 
out that under Federal Rule 54(b) 
the exercise of discretion by the trial 
court in making a particular adjudica- 
tion final for the purposes of appeal 
is reviewable by the appellate court. 

The Court of Appeals is not in- 
clined to overlook the requirements 
of this Rule, and has no other recourse 
but to dismiss summarily an at- 
tempted appeal from an interlocutory 
order in a multiple claim suit, even 
though the order on its face appears 
finally to terminate a separable part 
of the controversy. The lawyer who 
wishes to appeal such an order must 
see that it is made final and appeal- 
able by having the trial court incor- 
porate therein the two mandatory rec- 
itations required by Rule 54.02. 

An interesting recent case involving 
this Rule is Turner Construction 
Company v. Smith Brothers, Inc., Ky., 
295 S.W. 2d 569. For personal injuries 
sustained as a result of blasting, the 
plaintiff sued Turner Construction 
Company. Turner filed a third-party 
complaint against Smith Brothers, 
whose employee set off the blast. On 
the theory that the employee had 
been loaned by Smith to Turner, the 
trial court granted Smith a summary 
judgment. Turner promptly took an 
appeal from this summary judgment, 
and the Court of Appeals promptly 
dismissed the appeal on the ground 
that the judgment was not final. The 
ruling obviously was sound because 
the principal claim involved in the 
suit had not been adjudicated, and 
the summary judgment on the third- 
party claim had not been made final 
by compliance with the requirements 
of Rule 54.02. 
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Further developments in the case 
compounded the difficulties with 
which the Turner company was beset. 
While the appeal from the summary 
judgment on the third-party claim 
was pending, the principal claim 
against Turner was tried, resulting 
in a judgment for the plaintiff. Turner 
then appealed from this judgment, but 
since Smith was not a party to it the 
appeal did not present for review the 
earlier summary judgment. 


Turner was faced with an appalling 
situation. Its attempted appeal from 
the summary judgment had been dis- 
missed. Its appeal from the judgment 
on the principal claim did not bring 
that former ruling up for review. 
The notice of appeal time had run out. 
To further confuse the situation, a 
question was raised as to whether or 
not the last judgment in favor of the 
plaintiff was itself a final one, since 
it did not readjudicate the third- 
party claim and it did not contain the 
recitals required by Rule 54.02 to 
make it final and appealable. 


Turner moved the Court of Appeals 
to remand the first appeal so that the 
trial court might enter a nunc pro 
tunc order making the summary judg- 
ment final, and thereby re-open the 
avenue of appeal. This procedural 
device has been invoked in some of 
the federal courts, although it is some- 
what questionable. See Barron & 
Holtzoff, Federal Practice & Proced- 
ure, Vol. 3, Section 1193, 1956 Supple- 


ment. 


The Court of Appeals cut through 
the procedural difficulties in the 
Turner case and by appropriate orders 
directed that the summary judgment 
should be reviewed on the appeal 
from the judgment on the principal 
claim. 


(Continued on page 199) 
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INSTRUCTING JURIES IN KENTUCKY 


By JUDGE JEAN L. AUXIER 
Pikeville, Ky. 


Address to Kentucky State Bar Association at Lexington, May, 1957 


Dr. Eblen, Ladies, and Gentlemen 
of the Bench and Bar of Kentucky, 
the subject assigned to this part of 
the discussion was a complete mystery 
to me when I first heard it. I did not 
know what it meant, and I certainly 
could not think of anything to say 
about it until I had the benefit of a 
suggestion from the presiding genius 
and moderator of this program, whom 
we all know, affectionately and re- 
spectfully, as Amos. 

This kind of situation was not pecu- 
liar to me. I am sure that all the 
judges in the state, and not a few of 
the lawyers, at one time or another 
have been in a situation which looked 
wholly dark and forbidding until a 
word from Amos restored light and 
order. 

The topic may be stated, “How 
may the knowledge and experience of 
the trial judges in Kentucky be more 
fully utilized?” It was Amos who 
pointed out to me that this topical 
statement embraced, very neatly, a 
certain function of the judge in jury 
trials at common law. 

I refer to the practice of having the 
judge charge the jury on the evidence, 
or as it is sometimes called, to sum 
ip the evidence, meaning essentially 
‘o analyze or to comment on the evi- 
lence for the benefit of the jury. 


If there should be doubt that trial 
udges had this function, we can turn 
‘9 the highest court in the land, 
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noting, parenthetically, that it has not 
yet had its authority in this field 
broadly challenged. 

We find, in 1930, on this particular 
topic, the Supreme Court of the 
United States, said 


“We first inquire what is embraced by the 
phrase, ‘trial by jury.” That is means a 
trial by jury as understood and applied at 
common law, and includes all the essential 
elements as they were recognized in this 
country and England when the Constitu- 
tion was adopted, is not open to question. 
Those elements were: (1) That the jury 
should consist of twelve men, neither 
more nor less; (2) That the trial should 
be in the presence and under the super- 
intendence of a judge having the power 
to instruct them as to the law and advise 
them in respect of the facts; and (3) That 
the verdict should be unanimous.” 
Patton v. U. S., 281 U. S. 276, 288; 50 
S. CT. 258, 254. 


There is no question about the posi- 
tion of Kentucky on this point. Ken- 
tucky is agin it! 

With the ample and unequivocal 
certainty about this doctrine in Ken- 
tucky, it ought to be equally clear 
how we got that way. This is not the 
case. 

The Kentucky Constitution in Sec- 
tion VII, provides: 

“The ancient mode of trial by jury shall 

be held sacred and the right thereof re- 

main inviolate subject to such modifica- 
tions as may be authorized by this Con- 
stitution.” 

There are modifications. Section 
248 gives two. It allows verdicts in 
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civil cases of less than the whole jury, 
it allows six jurors for trials in inferior 
courts. Nowhere in the Constitution, 


however, is there a modification of 
the ancient mode which bars the trial 
judge from summing up the evidence. 


Some of the states which embarked 
upon the change, did so under a statu- 
tory enactment. One of the most in- 
teresting discussions of this can be 
found in People of Illinois v. William 
J. Kelly, 347 Ill. 221, 179 NE 898, 80 
ALR 890. The majority opinion in 
this case, decided in 1931, upheld 
such an enactment, discussing, among 
other things, the proposition that at 
common law, the trial judge in sum- 
ming up the evidence was not per- 
forming an inexorable duty but was 
exercising a discretionary and optional 
privilege. 

There was a strong dissent. It was 
urged that this function was an in- 
herent part of jury trial at common 
law; that such a change could not be 
made without impairing the right of 
trial expressly granted in the Consti- 
tution. The Patton case was cited and 
quoted with approval. 


This does not answer the question 
however, as to Kentucky. We did not 
reach our present firm position on the 
doctrine by the route of legislative 
enactment. 


It is, of course, possible that such 
a change could be effected by a 
decision of our court of last resort. 
Now there are plenty of cases in 
which the trial judge is reminded of 
his duty to keep a tight lip, but we 
have found none memorializing the 
institution of this radical departure 
from the common law. 


The only territory we have yet to 
search is close at hand. Rule 51 of 
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our recent Kentucky Rules of Civil 
Procedure, provides that a party may 
request the court to instruct on the 
law and that the court shall give 
written instructions before argument. 
This certainly could not be enough 
to change the “ancient mode” of trial 
by jury. 

The predecessor of our Civil Rules, 
the Kentucky version of the Field 
Code, was seemingly put together 
with the same perfection as the 
Deacon’s “one hoss shay.” It ran for 
exactly the same, round, one hun- 
dred years. With all its perfection, 
it gives us no comfort on the point 
of our inquiry. It does not say that 
the trial judge shall not sum up or 
charge the jury on matters of evi- 
dence. As it was generally inter- 
preted it required the trial judge to 
give written instructions on the law 
of the case when requested by either 
party. Some localities held the view 
that this meant there need be no 
instructions whatever, if neither side 
requested. Most of our circuit judges, 
with conscientious care, adhered to 
the practice of giving written instruc- 
tions on the law even when none 
were requested. 


That is the story. There can be 
little doubt that clothing our trial 
judges with the responsibility for 
comment on the evidence would re- 
store a feature of jury trial which 
was thoroughly established and 
proven at common law. I must leave 
to some better expositor, however, 
two questions: Would our Circuit 
judges now be disposed to accept 
this added responsibility? How did 
Kentucky ever get on this side of the 
question? 
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Civil Rule 54.02 
(Continued from page 196) 


In light of the foregoing, it will 
be observed that embarrassing situa- 
tions may develop unless the plain 
provisions of Rule 54.02 are carefully 
considered in connection with separ- 
able orders in a multiple claim suit. 
In its current revision of its own Rules, 
the Court of Appeals proposes to call 
attention to Rule 54.02 by requiring 
in the Statement of Appeal a declara- 
tion as to whether or not an order 
appealed from in a multiple claim ac- 
tion has been made final under Rule 
54.02. 

If a party wishes to appeal an 
adjudication of a particular claim 
prior to the disposition of all claims in 
an action, he must have a proper order 
drawn to conform to the requirements 
of Rule 54.02. As a further precau- 
tionary measure, where one claim has 
been adjudicated by interlocutory 
order prior to the disposition of all 
claims, counsel should make sure that 
the final adjudication specifically re- 
disposes of such claim. 

It is hoped that the foregoing dis- 
cussion may tend to minimize the 
cases before the Court of Appeals 
which it must reluctantly reject with 
the sad notation “Appeal Dismissed.” 


Missouri Plan 
(Continued from page 194) 

“‘Get an aroused public to demand some 
system of appointing judges that isn’t 
political, that’s based on merit only. Mis- 
souri—and many other states are studying 
the Missouri Plan—has done just this— 
in connection with her state court system. 
Something similar must be worked out 
for our federal courts.’” 


The average citizen has a very vital 
stake in judicial selection. His rights, 
his liberties, his safety, and even his 
life may depend on the impartial ad- 
ministration of justice by the courts. 

What has been accomplished in 
Missouri can be attained in Kansas, 
if your citizens are awakened to the 
need for adopting the excellent pro- 
posal for a new system of judicial 
selection in your State and are willing 
to work therefor. 

Missourians have no patent or mo- 
nopoly on enterprise and persever- 
ance. But, I warn you, your campaign 
will not succeed through wishful 
thinking alone. You have a big job 
ahead which can be accomplished 
only through prodigious and organ- 
ized efforts as a whole. Votes do not 
count, unless they are in the ballot 
box on election day. I wish you every 
success. 








HANDWRITING EXPERT 
Over 30 years with Post Office Department. 


Established and in 


charge of Inspection Service Document Laboratory for many years. 
Qualified in all Courts. Completely equipped private laboratory 
for handling all types of document problems such as handwriting, 
typewriting, inks, papers, alterations, eradications, etc. Special- 
ized photography, including infrared, ultraviolet and court ex- 
hibits. Listed in Martindale-Hubbell Law Directory. 


3601 Edwards Rood HARRY M. ASHTON Cincinnati 8, Ohio 
Telephone East 1-6704 Or Willow 1-3019 
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WESTERFIELD-BONTE CO. 


INCORPORATED 


217-219 SOUTH EIGHTH STREET 
LOUISVILLE, KY. 





SPECIALTY PRINTERS OF LAW 
BRIEFS AND COURT RECORDS - Since 1910 


ALL WORE IS 


EXECUTED ACCORDING TO THE 
RULES OF THE COURTS - - Promptly 


Each Job Accurately Proofread 
Guaranteed Specified Time of Delivery 


Sewice at the Right Price 


Give Us a Trial W. ALLAN BLYTHE 


Samples and } 
Prices on Request President 
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Helping Our Judiciary 

It is most gratifying that such a 
thorough and comprehensive : ap- 
proach has been taken, and is being 
taken, on the issue of improvements 
of our Judicial branch of State gov- 
ernment. The Legislative Research 
Committee, through its Advisory 
Committee, has made and is making, 
in extensive study (See Dean Mat- 
thews’ Article, Page 176). The Board 
of Bar Commissioners has given much 
thought to the matter, and the lawyers 
will discuss Judicial Reform at their 
District Meetings this month and at 
the Regional ABA meeting at Louis- 
ville in November. The members of 
the League of Women Voters have 
ziven much serious thought to the 
problem and have presented a list of 
ecommended changes. 


It behooves all of our members to 
be alert to these developments, to 
tudy all proposals, and be vigilant 
to the end that if our present Con- 
titution is changed, the changes will 
only be made if justice under law is 
the objective of the changes. 


Help Your Bar Journal 
And Association 
Your Editor and the Secretary of 


our Association would be most 
pleased te receive letters from all 
members commenting on articles in 
the Journal and programs of the 
\ssociation. 
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Believe In Yourself — Believe you 
were made 

To do any task without calling 
for aid. 

Believe, without 
scornfully proud, 

That you, as the greatest and least 
are endowed. 

A mind to do thinking, two hands, 
and two eyes . 

Are all the equipment God gives 
to the wise. 


growing too 


Believe In Yourself—You're divinely 
designed 

And perfectly made for the work 
of mankind. 

This truth you must cling to through 
danger and pain; 

The heights man has reached you 
can also attain. 

Believe to the very last hour, for 
it’s true, 

That whatever you 


been gifted to do. 


will you've 


Believe In Yourself—And step out 
unafraid, 

By misgivings and doubt be not 
easily swayed. 

You've the right to succeed; the 
precision of skill 

Which betokens the great you can 
earn if you will; 

The wisdom of ages is yours if 
you'll read, 

But you've got to believe in your- 
self to succeed.—Anonymous 

(Submitted by Ford Fishback of Louisville) 
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a jump ahead... 


Louisville Title, for the clients of its Approved Attor- 
neys, provides title insurance protection throughout 
Kentucky. 

From our home office in Louisville and with an expert knowl- 
edge of our home state, we offer Approved Attorneys in Ken- 
tucky an unsurpassed service of accuracy and speed. You are 
invited to join the constantly growing group of Approved 
Attorneys who, for their clients, obtain title insurance 
through us. 

“Louisville Title” is recognized as one of the nation’s leading 
title insurance companies. 


FAST SERVICE ACCURATE SERVICE 
FRIENDLY SERVICE 


LOUISVILLE TITLE INSURANCE COMPANY 
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The newly-elected Commander of 
the American Legion, Department 
of Kentucky, is William C. Allen, 
Marion. Mr. Allen was chosen at 
the 39th annual convention of the 
legion in Ashland. 


The Campbell County Bar As- 
sociation recently announced the 
election of Frank V. Benton III, Park 
Hills, as president succeeding Nor- 
bert J. Bishoff. 


Mayor Andrew Broaddus of Louis- 
ville has announced the appointment 
of William E. Berry as Acting City 
Law Director. Mr. Berry succeeds 
the late S. M. Russell. 


Uhel O. Barrickman and Brents 
Dickinson, Jr., Glasgow, recently an- 
nounced the formation of a new law 
firm in Glasgow to be known as 
Richardson, Barrickman, and Dick- 
mson.,. 


Salyersville, 
recent graduate of the Law College, 
University of Kentucky, is serving as 
. Law Clerk to the Court of Appeals 
of Kentucky. 


James Earl Cooper, 


Elijah Coffey, recently a Law Clerk 
) the Court of Appeals in Frank- 
wt, has opened his law office in 
Columbia. 


William H. Abell, Louisville, has 
‘cently been elected a director of 
he Citizens Fidelity Bank & Trust 
‘ompany of Louisville. 
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The Kentucky State Association of 
Elks of the World recently desig- 
nated an award to James A. Crumlin, 
Louisville, for “Most Valuable Serv- 
ices Contributed to the Betterment 
of the Negro Race in Kentucky dur- 
ing the year 1956-57.” 


Former Appellate Judge Bert T. 
Combs, Prestonsburg, was recently 
named president of the Floyd Coun- 
ty Federal Savings & Loan Associa- 
tion. 


The Clark County Bar Association 
has recently voted to adopt the Mini- 
mum Fee Schedule as adopted by the 
Kentucky Bar Association. Newly- 
elected officers of the association are 
Harvey T. Lisle, president; William 
Hays, vice-president; and Alton S. 
Payne, secretary and treasurer. 


The newly-elected president of 
the Russell Rotary Club is Charley 
Daniels. 


Guy K. Duerson, Jr., Berea, was 
recently elected Commander of the 
Eighth District of the American 
Legion, Department of Kentucky. 


The Fleming County Bar Associa- 
tion has recently voted to adopt the 
Kentucky State Bar Association Mini- 
mum Fee Schedule. 


Former Louisville mayor Charles P. 
Farnsley was recently made the re- 
cipient of the National Recreation As- 
sociation’s “man of the year” award. 
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Judge E. J. Felts, Logan County 
Attorney for over 50 years and Circuit 
Judge for 15 years, was recently given 
an “Award of Merit” by the Kentucky 
State Bar Association. 


The newly-named president of the 
Frankfort Chamber of Commerce is 
Ben B. Fowler. 


Kentucky. Attorney General Jo M. 
Ferguson was recently named South- 
ern-Region Chairman of the National 
Association of Attorneys General at 
the organization’s annual meeting in 
Louisville. 


The newly-elected president of the 
Benton Lions Club for 1957-58 is 
Pal Howard. 


Franklin County Attorney William 
A. Young recently announced the ap- 
pointment of Earl Major Henry, 
Frankfort, as Assistant County At- 
torney. 


Richard W. Iler, Central City, a re- 
cent graduate of the Law School, Uni- 
versity of Louisville, has joined Frank 
Logan in the practice of law in 
Louisville. 


Ted L. Igleheart, Shelbyville, a re- 
cent graduate of the College of Law, 
University of Kentucky, has opened 
offices for the general practice of law 
in Shelbyville. 


William E. Johnson, Falmouth, a 
recent graduate of the College of 
Law, University of Kentucky, has ac- 
cepted a position with the Legislative 
Research Commission in Frankfort. 

Hobson L. James, Cynthiana, has 


announced the opening of law offices 
in Elizabethtown. 


The newly-elected chairman of the 
board of the Central Bank in Lex- 
ington is Garvice D. Kincaid. 


204 


The trustees of the University of 
Louisville have approved the appoint- 
ment of John C. Klotter, Frankfort, 
as associate director of the Southern 
Police Institute. 


John C. Lovett, Benton, has re- 
cently been appointed general counsel 
for the Kentucky Railroad Commis- 
sion. Mr. Lovett will retain his office 
in Benton in the Lovett and Lovett 
law firm. 


The new commander of the Depart- 
ment of Kentucky United Spanish 
War Veterans is R. M. Morton, Sr., 
Louisville. 


Scott County Attorney J. C. Mc- 
Knight has been elected president of 
the First National Bank of George- 
town. 


The Mason County Bar Association 
has voted to adopt the Minimum Fee 
Schedule as adopted by the Kentucky 
Bar Association. 


Former Assistant City Law Director 
Henri L. Mangeot, Louisville, has 
been appointed Louisville's Admin- 
istrator of Alcoholic Beverage Con- 
trol. 


Carl W. Morgan, formerly as- 
sociated in the practice of law with 
Lawrence Jenkins and Walter Tackett 
in Lexington, has opened law offices 
in Hazard. 


Mart Mainous, Booneville, a recent 
graduate of the College of Law, Uni- 
versity of Kentucky, has opened law 
offices in Irvine. 


Kentucky Military District an- 
nounces the promotion of Walter B 
Smith, Louisville, to full Colonel in 
the Army Reserve and to the post of 
Commanding Officer of the 2128th 
Reserve Army Service Unit at Fort 
Knox. 
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M. R. Mills, Madisonville, has been 
\ippointed a member of the Board of 
Bar Commissioners. He succeeds 
Laurence T. Gordon who resigned. 


Prime F. Osborne III, Louisville, 
has been made vice-president and 
zeneral counsel of the Atlantic Coast 
Line Railroad Company with head- 
juarters in Wilmington, North Caro- 
lina. He had served as general so- 
licitor for the Louisville and Nash- 
ville Railroad Company for the past 
five years. 


Charles M. Tackett, Lexington, an- 
nounced his association in the practice 
with the law firm of Mooney and 
Turley, Lexington. 


Harry L. Riggs, Jr., Erlanger, a 
graduate of the College of Law, Uni- 
versity of ,Cincinnati, has joined his 
father, Judge Harry L. Riggs, Sr., in 


the practice at Erlanger. 


The Carver School of Missions and 
Social Work, Louisville, recently an- 
nounced the election of John P. 
Sandidge, Louisville, as chairman of 
the board of trustees. 


James C. Stickles, Bowling Green, 
lias accepted appointment as clerk to 
U.S. Judge Mac Swinford. 


First Lieutenant Elizabeth R. Smith, 
'r., Irvine, was recently presented the 
\merican Bar Association Award for 
Professional Merit for having achieved 
he highest overall standing in her 
sraduating class at The Judge Advo- 
ate General’s School, U. S. Army, 
Charlottesville, Virginia. 


Henry A. Stetler, Owensboro, for- 
mer Trust Officer of the Central Trust 
Company, has resigned that position 
n order to enter into private practice 
in Owensboro. 


September, 1957 


The new Commissioner of Aero- 
nautics for the Commonwealth is 
William L. Sullivan, Henderson. 


Somerset jurist, Roscoe C. Tartar, 
recently received an “Award of Merit” 
from the Kentucky State Bar Associa- 
tion for 16 years’ service on the bench. 


J. Quentin Wesley, Sturgis, has 
completed three years’ active duty 
with the Air Force and has returned 
to Union County to practice law. His 
office is now located in the Bingham 
Building in Morganfield 


Recently inducted into the Fellow- 
ship in the American College of Trial 
Lawyers was James G. Wheeler, Pa- 
ducah. The association limits its mem- 
berships to no more than one per cent 
of the lawyers practicing in any state. 


The law firm of Redwine and Red- 
wine, Winchester, has announced that 
Harold G. Wells, formerly a Law 
Clerk to the Court of Appeals, has 
become associated with the firm in 
the practice. 


The director of the Kentucky Crip- 
pled Children Commission, Miss 
Marian Williamson, has announced 
the appointment of James F. Yonts, 
Louisville, as executive assistant to 
the Commission. 


M. J. See, Louisa, recently received 
a government appointment as Assist- 
ant Attorney General for the Terri- 
tory of Guam. His duties will include 
legislative drafting and civil affairs. 


The law firm of Newlin and Silli- 
man, Danville, has been dissolved. 
George R. Silliman continues in the 
practice at Suite 101, 319 W. Main 
Street, Danville. E. C. Newlin con- 
tinues in the practice at Suite 201, 
319 W. Main Street, Danville. 


205 





The appointment of William H. 
Cecil, Lexington, as Postmaster of 
that city has recently received Senate 
confirmation. 


James Miller, Lexington, a recent 
graduate of the College of Law, Uni- 
versity of Kentucky, is associated in 
the practice with Alvin Trigg, Lex- 
ington. 


The firm of Carroll and Gray, 
Louisville, has been dissolved. 
Thomas C. Carroll and Charles S. 
Gray are practicing individually in 
the Kentucky Home Life Building in 
Louisville. 





Walter A. Graham, Pembroke, has 
been named president of Southern 
Union College at Wadley, Alabama. 


Joseph Fineman, Chester, West Vir- 
ginia, a recent graduate of the Law 
College, University of West Virginia, 
is associated in the practice with H. S. 
Horen in Louisville. 


The newly-elected County Attorney 
of Bullitt County is Tom B. Givhan, 
Shepherdsville. 

Frank F. Davis, Paducah, has 
been appointed Assistant Corporation 
Counsel in charge of Police Court 
prosecutions for the city of Paducah. 
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Kentucky Considers Code 
(Continued from page 185) 


Effective Date and Repealer 


Article 10, entitled Effective Date 
and Repealer, covers the area indi- 
cated by its title. It suggests as an 
effective date December 31 of the year 
in which the Legislature adopts the 
Code. Thus the public, and especially 
the business community, would have 
a number of months before the Code 
becomes effective to become familiar 
with the changed provisions of law 
regulating their transactions. 


Adoption of Commercial Code 


The Uniform Commercial Code has 
been enacted into law by Pennsy!l- 
vania. Many state legislative commit- 
tees are studying actively the Code 
and it is anticipated that it will be 
introduced in all the state legisla- 
tures in the future. The Code is 
especially valuable because it deals 
with all the phases which may ordi- 
narily arise in the handling of a com- 
mercial transaction from start to finish. 
As such the Uniform Commercial 
Code represents unquestionably a 
major step in the evolution of com- 
mercial practices. 


Ewen on ABA 
Aeronautical Group 


Mr. Charles Rhyne, President of 
the American Bar Association, has ap- 
pointed Mr. Victor W. Ewen of 
Louisville to serve for a one-year 
term as a member of the Associate 
and Advisory Committee of the 
Standing Committee on Aeronautical 
Law of the American Bar Association. 
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Necrology 


Joe Lancaster, Murray, July 6, at 
Murray. 


John E. Richardson, Glasgow, July 
4, at Glasgow. 

S. M. Russell, Louisville, July 17, 
at Louisville. 

Lynn B. Wells, West Liberty, July 
19, at West Liberty. 


William R. Burt, Lebanon, July 10, 
at Lebanon. 


David Russell Daniel, Clay City, 
July 15, at Clay City. 

William E. Coolman, New Albany, 
July 2, at New Albany. 

Manton Davis, Mayfield, July 1, at 
New York. 

Elijah C. Wooton, Hazard, July 3, 
at Cincinnati. 

Cordie Armstrong, Eddyville, June 
16, at Louisville. 


Leebern Allen, Lexington, June 7, 
at Lexington. 


Elbert C. Palmore, Louisville, June 
10, at Louisville. 


Robert E. Wilborn, Marion, July 
11, at Marion. 


Alfred B. McEwen, Lexington, June 
22, at Lexington. 


Thomas M. O'Connell, Louisville, 
July 29, at Louisville. 


Robert M. Layman, Elizabethtown, 
July 26, at Elizabethtown. 


Thomas F. Walter, Morgan, July 
28, at Frenchburg. 
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